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FOREWORD

Around the world, atrocity crimes are being
committed with devastating effect, and in many
cases, seemingly with impunity. The United Nations
is currently proving itself unable to either prevent
such crimes, or adequately respond to them when
they occur.

In 1945, the Charter of the United Nations was
adopted to ‘save succeeding generations from the
scourge of war’, ‘reaffirm faith in fundamental
human rights’, and ‘establish conditions under
which justice and respect for the obligations arising
from ... international law can be maintained’. It
marked a high point in international cooperation
and commitment to protect human rights; as did
the affirmation by the UN General Assembly in
2005 that the ‘international community, through
the United Nations’, has the ‘responsibility to use
appropriate diplomatic, humanitarian and other
peaceful means ... to protect populations from
genocide, war crimes, ethnic cleansing and crimes
against humanity.’ These laudable statements must
continue to serve as the benchmarks against which
member states of the UN should hold themselves to
account.

The UN Security Council, albeit having primary
responsibility for maintaining international peace
and security, is in many cases unable to effectively
prevent atrocity crimes due to irreconcilable
divisions amongst its permanent members.
Civilians caught up in conflict, and the victims of
atrocity crimes everywhere, are paying the price.
It is, therefore, timely for UN member states to
explore the various ways in which the UN General
Assembly can more effectively utilise its own
powers to prevent atrocity crimes, and respond to
them when they occur.

The General Assembly cannot pass legally binding
resolutions, nor does it have the power to enforce

its recommendations. The General Assembly is,
however, the only truly representative organ within
the UN system, and is explicitly empowered by the
UN Charter to make recommendations relating to
human rights, and on matters of international peace



and security. It also has the distinct advantage of
being unencumbered by the veto of any single
member state.

This Guidance Document on the Legal Options
Available to the UN General Assembly to Prevent
and Respond to Atrocity Crimes is timely and
relevant. It provides a much-needed resource
regarding what the General Assembly can do,
based on the UN Charter and other sources of
international law, as well as the Assembly’s own
established practice.

Some of the interpretations of the General
Assembly’s powers described in this Guide are
controversial. Because the Document is intended
to facilitate an enhanced role for the General
Assembly in preventing and responding to atrocity
crimes, it inevitably, by its very nature, promotes
an interpretation of the Assembly’s powers that
enables it to fulfil such a role. It does also, however,
clearly acknowledge controversies, and where the
Document includes interpretations that diverge
from the traditional consensus regarding the
Assembly’s powers, this is explicitly recognised.

The Guidance Document describes what could be
done, not what should be done. It provides political
decision-makers and diplomats with a menu of
available legal options, leaving to them the task of
engaging in a cost-benefit analysis regarding which
options might feasibly be used in any particular
case, when the international community is faced
with the threat or actual occurrence of atrocity
crimes.

I sincerely hope this Guidance document will
inspire member states to give renewed attention

to the powers of the General Assembly to prevent
and respond to atrocity crimes. It should, moreover,
significantly assist legal advisors in Ministries of
Foreign Affairs and Permanent Missions to the UN
in New York to advise decision-makers on available
options.

Right now, the Group of Friends of the
Responsibility to Protect in New York is advocating

the adoption of a procedural resolution of the
General Assembly, placing the Responsibility

to Protect as a standing item on the agenda of
the General Assembly, as well as requesting the
UN Secretary General to report annually on the
prevention of atrocity crimes. If successful, these
developments will significantly increase the
opportunities for all member states to contribute
to better prevention of atrocity crimes, including
through the General Assembly.

None of this means giving up on the Security
Council. To the contrary, initiatives aimed at
promoting the complementary engagement of

the General Assembly in matters of international
peace and security, as well as initiatives aimed at
providing additional opportunities for all member
States to assess the Security Council’s performance,
can surely serve only to strengthen the integrity
and accountability of the international system as
awhole. This, in turn, will benefit not only the
populations suffering the effects of atrocity crimes,
but the legitimacy of the international security
system.

Ivan Simonovié¢

Permanent Representative of Croatia to the United
Nations

Former Special Advisor to the UN Secretary-General
on the Responsibility to Protect

This forward is written in Ambassador Simonovic's
personal capacity and should not be construed

as necessarily representing the position of the
Government of Croatia.
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ACRONYMS

COI
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UNSCOB
UNSF
UNSG
UNSMA
UNTAET
UNTEA
u4p
VCLT

Commission of Inquiry
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Democratic Republic of North Korea

Extraordinary Chambers in the Courts of Cambodia
Human Rights Council

International Criminal Court

International Court of Justice

International Criminal Tribunal for the Former Yugoslavia
Independent Impartial Fact-Finding Mission for Myanmar
International Impartial and Independent Mechanism for Syria
Independent Investigative Mechanism for Myanmar
International Law Commission

Non-Government Organisation

Permanent five members of the UN Security Council

UN Administrative Tribunal

UN Emergency Force

UN General Assembly

UN Mission in Kosovo

UN Operation in Congo

UN Observer Group in Lebanon

UN Security Council

UN Special Commission on the Balkans

UN Security Force

UN Secretary General

UN Special Mission to Afghanistan

UN Transitional Administration in East Timor

UN Temporary Executive Authority

Uniting for Peace (UNGA Resolution 377(V)(A))

Vienna Convention on the Law of Treaties
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A. BACKGROUND

Recent years have seen persisting global violence.
In 2019 the number of state-based conflicts was at
its highest since 1946, and the number of non-state
conflicts was also considerably higher than it was a
decade ago. In terms of the number of people killed
in non-state conflicts, 2019 was one of the three
deadliest years since 1989.! The 2020 Global Peace
Index shows a deterioration in ‘global peacefulness’
since 2008, with rises in both the number and
intensity of internal conflicts.?

This persisting conflict and violence has been
associated with large-scale human rights violations,
credibly documented by UN commissions of
inquiry (COIs) and fact-finding missions (FFMs).

In 2018, the UN Secretary General (UNSG) said that
atrocity crimes were ‘being committed at a scale
and ferocity not seen in years, with little regard for
international human rights and humanitarian law.?
The UNSG’s 2020 ‘Call to Action for Human Rights’
lamented that ‘egregious and systematic human
rights violations’ were persisting in many parts of
the world.*

Conflict, violence, human rights violations and
persecution are forcing unprecedented numbers
of people from their homes. The number of people
displaced at the end of 2019 was the highest ever
recorded, and almost double that of a decade ago.’

In the framework of the UN Charter, the UN General
Assembly (UNGA) has primary responsibility for
human rights - the Charter provides that the UNGA
‘shall ... make recommendations for the purpose

of ... assisting in the realisation of human rights’
Where human rights violations are so widespread
and systematic that they threaten international
peace and security, responsibility falls to the UN
Security Council (UNSC).” But as highlighted by

the situations in Syria, Myanmar and elsewhere,

in many of today’s most serious human rights and
humanitarian crises, the UNSC is unable to take

effective action due to the political allegiances

of one or more of its five permanent members
(P5). The UNSC'’s paralysis in these contexts has
contrasted with a desire on the part of the UNGA
to see a stronger international response. In 2012,
for example, the UNGA passed a resolution on the
Syrian crisis ‘deploring the failure of the Security
Council’® In 2019 it passed a resolution on
Myanmar, calling the UNSC’s ‘continued attention’
to the situation ‘with concrete recommendations for
action”’?

The UN Charter empowers the UNGA to consider
and make recommendations on any matter within
the scope of the Charter. The UNGA is explicitly
empowered to make recommendations to assist
in the realisation of human rights, and to make
recommendations on matters of international
peace and security. In 1962 the International Court
of Justice (ICJ) considered the provisions of the
Charter describing the division of competence
between the UNGA and the UNSC, and said that
the UNSC’s responsibility for international peace
and security was ‘primary, not exclusive’. The
Court said that while only the UNSC could ‘require
enforcement by coercive action’, the UN Charter
‘makes it abundantly clear’ that the UNGA ‘is also
to be concerned with international peace and
security’.’° Several decades later, the ICJ observed
that ‘there has been an increasing tendency ... for
the General Assembly and the Security Council to
deal in parallel with the same matter concerning
international peace and security’." The Court
observed that the UNSC tends to “focus on the
aspects of such matters related to international
peace and security’, while the UNGA ‘has taken a
broader view, considering also their humanitarian,
social and economic aspects’.”?

Throughout its history, the UNGA has made
countless recommendations and taken a vast array
of actions aimed at preventing and responding to
atrocity crimes. Among other things, the UNGA
has: established peacekeeping operations; called
on states to impose economic and diplomatic
sanctions; established FFMs, COIs and investigative
mechanisms; called upon the UNSC to impose
measures under Chapter VII of the UN Charter;
requested advisory opinions from the ICJ; rejected
the credentials of a member state’s representatives,
thus barring that state from participation in the
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UNGA; and recommended the use of force.

Since 1991, the UNGA has adopted resolutions

titled ‘the revitalization of the work of the General
Assembly’. The resolutions reassert the UNGA’s

‘role and authority ... on questions relating to
international peace and security’, and recognise the
need for the UNGA to ‘fully play its role as set out in
the Charter’.”® But currently the UNGA’s secondary
responsibility for international peace and security is
under-utilised.

The competence of the UNGA to take action aimed
at preventing and responding to atrocity crimes,
either in parallel with the UNSC or in lieu of a failed
UNSCG, is not clearly spelled out in the UN Charter.
In order to understand the UNGA's competence,

it is necessary to interpret the Charter in light of
the UNGA's evolving practice over time, decisions
of the ICJ, the scholarly literature, and sometimes
competing legal principles and doctrines. For those
representing their states at the UNGA, there are not
always readily accessible answers to what over time
have been quite controversial questions regarding
the UNGA's competence. Anecdotal evidence
suggests that this lack of guidance undermines

the UNGA's potential to play a more robust and
constructive role in preventing and responding to
atrocity crimes.

B. AIMS OF GUIDANCE
DOCUMENT

This document seeks to provide an easily navigable
resource regarding the powers of the UNGA to
prevent and respond to atrocity crimes. It focuses
on what the UNGA can do in particular situations
where there is a risk or occurrence of atrocity
crimes; as such, the focus is on what the UNGA may
include in country-specific, rather than thematic,
resolutions.

This document aims to present a succinct and
balanced summary of the relevant points of

law. While controversies are acknowledged, and
different interpretations presented, the aim is not
to provide an in-depth analysis of any of the points
discussed.

Albeit aimed at presenting a balanced interpretation
of the law, it must also be acknowledged that this
document is underpinned by a desire to see the UN
as a whole more effectively achieving its purposes
and adhering to its principles. Thus, this document
seeks to strike a balance between objectively
acknowledging controversies, and where reasonable
to do so, preferencing a ‘purposive’ interpretation of
the law — that is, one that enables the UNGA to more
frequently, robustly and innovatively act upon its
powers.

This document does not purport to canvass
everything that the UNGA can do in the area

of atrocity prevention and response. There is a
vast array of things that the UNGA may do and/

or recommend, such as calling upon states to
adhere to their obligations under international
human rights or humanitarian law, and in many
cases there is no question regarding the UNGAs
competence to undertake the actions or make the
recommendations in question. This document
focuses primarily on the more robust of the options
available to the UNGA, including those more
typically regarded as falling within the remit of the
UNSC, in relation to which there may be questions
regarding the UNGA’s legal competence.

This document focuses on the legal competence
of the UNGA as a whole. It does not interrogate
the distribution of powers between the UNGA’s
committees, nor the pros and cons of particular



matters being dealt with — or recommendations
being made by — the UNGA vis-a-vis its subsidiary
body for human rights, the Human Rights Council
(HRC). It must be acknowledged however that in
the area of atrocity prevention and response, the
HRC plays a critical role. The HRC is mandated to,
inter alia, promote respect for human rights and
‘address situations of violations of human rights,
including gross and systematic violations, and
make recommendations thereon’, as well as more
broadly to make recommendations regarding the
promotion and protection of human rights."* Many
of the recommendations that can be made by the
UNGA in relation to atrocity crimes can similarly
be made by the HRC, and indeed the HRC is in
some cases able to respond more nimbly or to make
bolder recommendations than the UNGA. That
said, UNGA resolutions carry more weight than
those of the HRC. Moreover, many of the ‘tools’
discussed in this document are not available to the
HRC - these include requesting the UNSG to engage
in preventive diplomacy, requesting reports from
the UNSC, and requesting advisory opinions from
the ICJ.

It should also be noted that, with the exception of a
brief discussion in the concluding comments, this
document does not consider the responsibilities of
the UNGA, or of states acting through the UNGA,
to prevent and respond to atrocity crimes. Such
responsibilities might arise, for example, from

the obligations of states parties to the Genocide
Convention, or from the ‘responsibility to protect’,
as expressed in the UNGA's World Summit Outcome
document in 2005 and subsequently endorsed

by the UNSC." The focus of this document is not
what the UNGA must do, but what it can do, in
international law, when the political will is there.

Finally, this document does not recommend any
particular course of action in any particular case.
Nor does it assume that just because a particular
course of action is legally permissible, it is politically
feasible, or indeed likely to be effective. Such
questions must generally be assessed on a case-by-
case basis, and as such are beyond the scope of this
document. What this document does seek to do is
to provide a clearer ‘baseline’ regarding the UNGA's
competence, and in doing so, inspire more creative,
ambitious thinking regarding the role the UNGA
can play in preventing and responding to atrocity
crimes.

C. STRUCTURE
OF GUIDANCE
DOCUMENT

This document is structured in two parts. The
first reviews the sources of the UNGA’s powers in
international law. The most important of these

is the UN Charter, however the UNGA's powers
have evolved over time, and as such the provisions
of the Charter do not explicitly describe the full
scope of the UNGA’s powers. Thus, Part 1 describes
the powers of the UNGA as founded in: relevant
provisions of the UN Charter; the UNGA’s implied
powers; the UNGA's ‘subsequent practice’ (that

is, subsequent to the signing of the Charter); and
customary international law. Discussion of the
UNGA's Uniting for Peace (U4P) Resolution is

also included in Part 1. The U4P Resolution is not
technically an independent source of powers,
however it is accorded its own section here due to
its historical significance in the interactions of the
UNSC and the UNGA.

Part 2, which forms the core of this guidance
document, considers various ways in which the
UNGA may act upon its powers. The various
sections of Part 2 are not structured identically,
however for the most part each section describes:
the legal basis for the power described; how the
UNGA has acted upon that power in the past; and
the utility of the UNGA undertaking the action in
question.
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A. POWERS EXPRESSLY PROVIDED
FOR IN THE UN CHARTER

1 The Power to Discuss and Recommend

Article 10 of the UN Charter empowers the UNGA
to discuss any matters within the scope of the
Charter or ‘relating to the powers or functions of
any organs provided for’ in the Charter, and to make
recommendations on such matters to member
states or the UNSC or both. By reason of the

broad scope of article 10, no question or matter of
international concern is excluded from the UNGAs
remit, except as provided by explicit exceptions
found elsewhere in the Charter (see section 1.A.3,
below).°

Article 11 more explicitly describes the UNGA’s
powers in relation to international peace and
security. Article 11(2) empowers the UNGA to
‘discuss any questions relating to the maintenance
of international peace and security’ brought
before it by a state or by the UNSC, and to ‘make
recommendations with regard to any such
questions to the state or states concerned or to the
Security Council or to both’. Article 11(3) empowers
the Assembly to ‘call the attention of the Security
Council to situations which are likely to endanger
international peace and security.

In granting the UNGA a general competence to
discuss and make recommendations regarding
matters of international peace and security, and to
bring such matters to the attention of the UNSC,
article 11 implicitly empowers the UNGA to make a
finding that a situation is a matter of international
peace and security.” The UNGA’s competence to
determine the existence of threats to international
peace and security has been frequently utilised in
practice.'®

Article 13(1)(b) provides that the UNGA shall make
recommendations for the purpose of, among other
things, ‘promoting international co-operation in the
economic, social, cultural, educational, and health
fields’ and ‘assisting in the realization of human
rights and fundamental freedoms’. As observed by
Bruno Simma et al in their 2012 Commentary on
the UN Charter, the UNGA has made ‘countless’
recommendations on such subjects, recommending
a ‘great variety of actions’, and has made such
recommendations to states as well as ‘all kinds of

KEY POINTS:

The UNGA is competent

to consider and make
recommendations on any matter
within the scope of the Charter.
It has explicit competence to
make recommendations to assist
in the realisation of human rights,
and on matters of international
peace and security. The UNGA
may make its recommendations
to states and/or to the UNSC.

In addition to its general
recommendatory powers, the
UNGA has a number of other
specific powers described
throughout the Charter. These
include the power to establish
subsidiary bodies, the power

to receive and consider reports
from the UNSC, and the power to
request an advisory opinion from
the ICJ.

The UNGA cannot impose binding
obligations on its members,
except in relation to particular
matters related to the finances
and administration of the UN.
The UNGA is required to refer
any matter in relation to which
coercive or enforcement action

is necessary to the UNSC.

The UNGA must not make
recommendations on a matter

at the same ‘moment’ that the
UNSC is exercising its functions in
relation to that same matter.
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organs and agencies of the UN system’ and other
international bodies and NGOs.”

Article 14 completes the quartet of provisions
empowering the UNGA to consider and make
recommendations on matters related to atrocity

prevention and response. It empowers the UNGA to
recommend measures for the peaceful adjustment
of any situation which it deems ‘likely to impair the
general welfare or friendly relations among nations’,
including situations resulting from a violation of the

purposes and principles of the UN Charter.

An analysis of the UNGA’s practice shows that when
it acts upon its powers to make recommendations

related to atrocity prevention and response, or
indeed on any other matter, it does not typically
articulate the particular provision of the Charter

on which its recommendations are based. Even on
occasions when it has expressly or impliedly acted
pursuant to a particular provision in the Charter, it
has ‘tended to show itself to be unconcerned with

the wording of the particular provision.*

2.

Other Powers

Scattered throughout the various section of the UN
Charter are a range of other powers accorded to the
UNGA. These are discussed further in Part 2 of this
document, however are highlighted briefly here.

(a) The power to establish subsidiary bodies

(b)

©

Article 22 of the UN Charter empowers the
UNGA to ‘establish such subsidiary organs

as it deems necessary for the performance

of its functions’. This article has been
interpreted broadly. The ICJ has said that
article 22 ‘leaves it to the General Assembly
to appreciate the need for any particular
organ’, and that ‘the sole restriction placed by
[article 22] on the General Assembly’s power
to establish subsidiary organs is that they
should be “necessary for the performance of
its functions™.? The UNGA’s competence to
establish subsidiary bodies pursuant to article
22 is discussed further in section 2.D, below,
with reference to the establishment of FFMs,
COls, investigative mechanisms and judicial
bodies.

The power to receive and consider reports from
the UNSC

Article 15(1) of the UN Charter empowers the
UNGA to ‘receive and consider annual and
special reports from the Security Council’,
and states that ‘these reports shall include

an account of the measures that the Security
Council has decided upon or taken to maintain
international peace and security’. The
corollary to this article is article 24(3), which
provides that the UNSC shall ‘submit annual,
and when necessary, special reports to the
General Assembly for its consideration’. The
power of the UNGA to request special reports
from the UNSC is discussed in section 2.B,
below.

The power to request an advisory opinion from
thelCJ

Article 96(1) of the UN Charter empowers the
UNGA to request an advisory opinion from
the ICJ on ‘any legal question’. The UNGA's
competence to request advisory opinions from
the ICJ, and restrictions thereto, are discussed
in section 2.F, below.



3. Explicit Restrictions on the UNGA’s Powers

The most significant limitation on the UNGA’s
powers is that, except with regards to particular
matters related to the finances and administration
of the UN, its resolutions are non-binding.? In
addition to being clear from the text of the Charter
— which provides only that the UNGA may make
recommendations - this is also clear from the
statement of the ICJ in its Certain Expenses
Advisory Opinion, that the UNSC has a monopoly
over the power to ‘impose an explicit obligation

of compliance’? This does not mean, however,
that the UNGA's resolutions have no legal effect
whatsoever. The legal effects of UNGA resolutions
are discussed throughout this document, including
in sections 2.E (‘quasi-judicial’ determinations),
2.G (sanctions recommendations) and 2.H
(recommendations for the use of force).

In addition to its inability to impose binding
obligations except on specified matters, the UNGA’s
competence to make recommendations on any
matter within the scope of the Charter is subject

to three restrictions explicitly described by the UN
Charter. As observed by former president of the ICJ
Rosalyn Higgins et al, these restrictions have all
‘been interpreted in an extremely limited manner,
thus denuding them of much, if not all, of their
impact’.*

The most significant of these explicit restrictions
on the UNGA’s competence is article 11(2), which
provides that while the UNGA may discuss

any question relating to the maintenance of
international peace and security, any question ‘on
which action is necessary shall be referred to the
Security Council’. The word ‘action’ as used here
was interpreted by the ICJ in Certain Expenses as
meaning ‘coercive or enforcement action’, or — put
otherwise — “action” which is solely within the
province of the Security Council’.®

Many scholars take the view that to fall within
the exclusive province of the UNSC, ‘action’ must
not only be coercive, but also mandatory. This is
implied from the statement of the ICJ in Certain
Expenses, cited above, that ‘it is the Security Council
which is given a power to impose an explicit
obligation of compliance’, and that it is ‘only the
Security Council which can require enforcement
by coercive action against an aggressor.”* In
other words, if the UNGA believes that ‘obligatory
execution of enforcement measures’ is required, it
must refer the matter to the UNSGC, but the UNGA
is ‘not prevented from making recommendations

concerning the use of armed forces.”” Some scholars
have gone further and asserted that article 11(2)
places only a ‘procedural’ rather than a ‘substantive’
limitation on the UNGA, and that if the UNGA refers
amatter to the UNSC and the UNSC fails to take
action, the UNGA is not thereafter prohibited by
article 11(2) from considering the matter again and
making its own recommendations.?

The second explicit restriction on the UNGAs
competence is article 12(1) of the UN Charter,

which provides that while the UNSC is exercising
its functions in respect of a particular dispute

or situation, the UNGA ‘shall not make any
recommendation with regard to that dispute or
situation unless the Security Council so requests’.
This provision was initially interpreted to mean that
the UNGA was barred from considering any matter
on the agenda of the UNSC;* however as observed
by the UN Legal Counsel in 1968, in an opinion
much relied upon since, the UNGA has consistently
interpreted the words ‘is exercising’ to mean ‘is
exercising at this moment:* As alluded to above, the
ICJ has accepted that ‘there has been an increasing
tendency over time for the General Assembly

and the Security Council to deal in parallel with

the same matter concerning the maintenance of
international peace and security’, and it has found
this ‘accepted practice’ to be consistent with the UN
Charter.® Today, article 12(1) is generally regarded
as having limited relevance; indeed, Higgins et al
go so far as to suggest that the restriction is ‘almost
obsolete’.

The third restriction on the UNGA's competence is
article 2(7) of the UN Charter, which provides that
the UN has ‘no authority to intervene in matters
which are within the domestic jurisdiction of any
state’. As with the other Charter-based restrictions
on the Assembly’s competence, interpretations

of this restriction have narrowed over the years.

It is now broadly agreed that matters pertaining

to the purposes and principles of the Charter do
not fall within domestic jurisdiction, because

the promotion and protection of those purposes
and principles is a matter of international law.*
This includes, in particular, matters regulated by
international human rights law.3* As such, when the
UNGA wishes to make recommendations aimed at
preventing or responding to atrocity crimes, it may
be assumed that its freedom to do so will almost
never be excluded by reason of article 2(7).
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B. OTHER SOURCES OF THE UNGA’S POWERS

1. Implied Powers: Essential to the
Performance of Duties

The ICJ has affirmed that ‘under international

law, the [UN] must be deemed to have those

powers which, though not expressly provided in

the Charter, are conferred upon it by necessary
implication, as being essential to the performance of
its duties.® Specifically in relation to the UNGA, the
Court has said that ‘when the Organisation takes
action which warrants the assertion that it was
appropriate for the fulfilment of one of the stated
purposes of the UN, the presumption is that such
action is not ultra vires the organisation’.*°

The first-listed purpose of the UN in the UN Charter
is to ‘maintain international peace and security’,
and to that end, to (among other things) ‘take
effective collective measures for the prevention
and removal of” threats to the peace, breaches of
the peace and acts of aggression. Other purposes
include ‘achiev[ing] international cooperation in
solving problems of an [inter alia] ... humanitarian
character, and in promoting and encouraging
respect for human rights’.¥” These purposes are not
those of any particular organ of the UN, but of the
UN organisation as a whole. Within the framework
of the UN Charter, the maintenance of international
peace and security is the primary responsibility of
the UNSC (article 24(2) of the UN Charter), while
the promotion and protection of human rights

falls primarily within the purview of the UNGA
(article 13(1)(b)). Thus, the application of the
implied powers doctrine suggests that the UNGA
may be assumed to have the powers necessary for
the promotion and protection of human rights in
the first instance, as well as for the maintenance of
international peace and security when the UNSC
fails to fulfil that function itself.>

The implied powers of an international
organization are subject to four limitations: (i)
they must be necessary for the organization to
perform its functions; (ii) they must not encroach
upon, or detract from, the exercise of explicit
powers; (iii) they must not violate fundamental
principles of international law; and (iv) they must
not disrupt the distribution of functions within an
organization. These limitations apply to the UN as
a whole, as well as to the organs of the UN.* The
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KEY POINTS:

Under the doctrine of implied
powers, if the UNGA takes
action aimed at maintaining
international peace and
security, solving problems of

a humanitarian character or
promoting and encouraging
respect for human rights, there
will be a presumption that the
action is not ultra vires.

The UNGA’s practice may serve
as a guide to the interpretation of
the provisions of the UN Charter
pertaining to the UNGA’s powers.

The practice of the UNGA, as an
international organisation, when
undertaken with a sense of legal
right or obligation by the UNGA
(opinio juris), may give rise or
attest to a new rule of customary
international law pertaining
specifically to the UNGA.




last of these limitations would prevent, for example,
the UNGA asserting an implied power to impose
binding obligations on its members in matters of
international peace and security — powers explicitly
reserved for the UNSC.*°

Because of the UNGA's explicit recommendatory
powers described in articles 10-11 and 13-14 of the
UN Charter, it should not generally be necessary
to invoke the UNGA's implied powers in order for
it to make non-binding recommendations aimed
at halting or averting the commission of atrocity
crimes. But the doctrine of implied powers may
assist insofar as it creates a presumption that if

a particular course of action on the part of the
UNGA is essential for the attainment of one of the
purposes of the UN, then the UNGA is competent
to pursue that course of action, subject to the
limitations outlined above. This presumption can
then assist in clarifying any ambiguities arising
from the text of the Charter.

2. Subsequent Practice

The UN Charter is a treaty, and so — at least as a
starting point — is subject to the interpretive rules
described in the Vienna Convention on the Law

of Treaties (VCLT).* Article 31(3)(b) of the VCLT
provides that treaties may be interpreted in light

of ‘[a]ny subsequent practice in the application

of the treaty which establishes the agreement

of the parties regarding its interpretation’.

Article 32 provides that when the text of a treaty

is ambiguous, recourse may also be had to
‘supplementary means of interpretation’. The
International Law Commission’s (ILC’s) 2018

Draft Conclusions on Subsequent Agreement and
Subsequent Practice state that the ‘supplementary
means of interpretation’ referred to in article 32
includes subsequent practice which ‘does not
establish the agreement of all parties to the treaty’.2
The Draft Conclusions also state that subsequent
practice for purposes of both article 31 and 32 ‘may
arise from, or be expressed in, the practice of an
international organisation in the application of its
constituent instrument’** The Commentaries to
the Draft Conclusions affirm that the reference to
the practice of the international organisation means
the international organisation’s “own practice”,
as distinguished from the practice of the member
states’** In other words, when the treaty being
interpreted is the constituent instrument of an
international organisation, such as the UN Charter,

the practice of the organization itself may serve as a
proxy to the practice of the state parties.

In stipulating that, for purposes of interpreting
the constituent instrument of an international
organization, an international organisation’s own
practice may constitute ‘subsequent practice’ for
purposes of article 31(3)(b) and 32 of the VCLT, the
ILC was essentially codifying an interpretive rule
already established by the ICJ. In a series of cases
in which the Court has been called upon to interpret
the provisions of the UN Charter pertaining to the
functions and powers of the UNGA and the UNSC,
the ICJ has consistently held that the practice of
those organs may serve as a guide.** The Court has
relied upon the practice of both the UNGA and the
UNSC to support interpretations of provisions of
the Charter even where those interpretations are
seemingly at odds with the text;* and moreover,
has accepted that UN resolutions may attest to the
‘practice of the organisation’ even if passed with
dissenting votes.*

The VCLT applies to the constituent instruments
of international organisations ‘without prejudice
to any relevant rules of the organisation’*® These
‘rules of the organisation’ include the ‘established
practice of the organisation’* This explicit
inclusion of ‘established practice’ as a means of
treaty interpretation has essentially the same
effect as the ILC’s recognition that the practice

of an international organisation may count as
‘subsequent practice’ for purposes of VCLT article
31(3)(b) and 32, and also essentially the same effect
as the ICJ’s jurisprudence on the practice of the
organisation.’® In short, for purposes of interpreting
a provision of the UN Charter pertaining to the
functions or the powers of the UNGA, the UNGAs
practice — evidenced by its resolutions, even if
contentious — serves as a persuasive, albeit not
irrefutable, guide.

The UNGA'’s actual practice in exercising the powers
bestowed upon it by the UN Charter is described
throughout the various sections of Part 2 of this
guidance document, in support of the analysis

of the ways in which the UNGA can act upon its
Charter-based powers.
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3. Customary International Law

The UNGA’s competence to make recommendations
aimed at averting or halting the commission of
atrocity crimes is grounded in the UN Charter, aided
by reference to the doctrines of implied powers

and subsequent practice, discussed above. But

as expansive as the ICJ’s reliance on the UNGAs
practice has been, such practice is still in essence a
guide to the interpretation of the provisions of the
Charter. When a question arises as to whether the
UNGA has a power that cannot be gleaned from the
text of the Charter itself, resort may also be had to
customary international law.

The test for the identification of a new rule of
customary international law is well established: there
must be a ‘general practice [part one] that is accepted
as law (opinio juris) [part two].*' The requirement

of practice refers primarily to the practice of

states; however in its 2018 Draft Conclusions on
Identification of Customary International Law, the
ILC recognised that ‘the practice of international
organisations’ may also contribute to the formation
of customary international law.>? In its Commentary
to the Draft Conclusions, the ILC makes it clear

that it is referring here to ‘practice that is attributed
to international organisations themselves, not
practice of states acting within or in relation to
them’.® The Commentary notes further that the
practice of an international organisation, when
accompanied by opinio juris, may only give rise

or attest to a new rule of customary international
law where the rule in question is addressed to

the international organisation in question.>* This
customary international law pertaining specifically
to international organisations has been described
by some scholars as a ‘quasi-customary law of the
organisation’, or ‘customary constitutional law’.5s

The ILC’s only guidance regarding how to ascertain
the opinio juris of international organisations is that its
guidance on the forms of acceptable evidence for opinio
Jjuris ‘applies mutatis mutandis to the forms of evidence’
of the opinio juris of international organisations.™
From this, although not explicitly stated, it would
appear to follow that the requirement of opinio juris
itself also applies mutatis mutandis to the opinio juris
of international organisations — that is, that the practice
of the international organisation must be undertaken
with a sense of legal right or obligation.” In other
words, the UNGA’s practice, if undertaken with a sense
of legal right or obligation by the UNGA, may give

rise or attest to a rule of customary international law
pertaining to the powers or functions of the UNGA.5®

12



C. THE UNITING FOR
PEACE RESOLUTION

As stated in the introduction, the U4P Resolution
is not in fact an independent source of the UNGA’s
powers. It is more appropriately regarded as part
of the UNGA's practice, which as discussed in
section 1.B.2, above, may serve as a guide to the
interpretation of the UNGA's powers described in
the relevant articles of the UN Charter. The U4P
Resolution is included as a separate section in Part
1 of this guidance document primarily due to its
historical significance in the interactions between
the UNSC and the UNGA, but also to reflect the fact
that it may still be invoked by the UNGA if seen as
necessary in order to pre-emptively rebut criticism
that the UNGA is encroaching upon the UNSC’s
remit.

1 The Resolution and its Constitutionality

Resolution 377(V)(A), known as Uniting for Peace,
was passed by the UNGA in 1950 in order to
circumvent the Soviet veto on UNSC action on the
Korean War. The Resolution provided that:

if the Security Council, because of a lack of
unanimity of the permanent members, fails
to exercise its primary responsibility for the
maintenance of international peace and
security in any case where there appears to be
a threat to the peace, breach of the peace, or
act of aggression, the General Assembly shall
consider the matter immediately with a view
to making appropriate recommendations to
Members for collective measures, including
in the case of a breach of the peace or act

of aggression the use of armed force when
necessary.”

The Resolution stated that if not in session at the
time, the UNGA ‘may meet in emergency special
session’, which shall be called ‘if requested by the
Security Council on the vote of any seven members,
or by a majority of the members of the United
Nations’.*®

The passage of the U4P Resolution sparked
debate regarding its constitutionality. Some saw
it as an unconstitutional encroachment by the
UNGA on the UNSC’s exclusive authority over
enforcement action,® while others asserted that

KEY POINTS:

At the time of its passage, the U4P
Resolution was regarded by some as an
unconstitutional encroachment by the UNGA
on the UNSC’s powers. The validity of the
U4P Resolution has now been implicitly
accepted by the ICJ.

The U4P Resolution elaborates the

UNGA’s recommendary powers as already
described under the UN Charter. The

most controversial issue relating to

the U4P Resolution is whether a UNGA
recommendation for the use of armed force
could have the effect of allowing states to
engage in conduct that would normally
breach article 2(4) of the UN Charter
prohibiting the use of force.

The UNGA is not required to invoke

the U4P Resolution in order to make
recommendations on matters of
international peace and security. Nor is it
necessary that a matter be referred to the
UNGA by the UNSC, following the procedure
described in the U4P Resolution. Other
than introducing the concept of ‘emergency
special sessions’, the U4P Resolution does
not provide a procedural mechanism not
already provided for in the UN Charter.

In certain circumstances there may be
political value in the UNGA invoking the U4P
Resolution and convening an ‘emergency
special session’. Such a course could assist
to convey the UNGA’s assessment of the
gravity of a situation, strengthen the political
legitimacy of the UNGA’s recommendations,
and increase political pressure on the UNSC
to fulfil its responsibilities.

The U4P Resolution elaborates specific
criteria that should be met in order for

the UNGA to convene an ‘emergency
special session” and recommend collective
measures: lack of unanimity amongst

the UNSC’s P5; UNSC failure to exercise

its responsibility; and the existence of a
threat to the peace, breach of the peace

or act of aggression (or actual breach of
the peace or act of aggression, if force is to
be recommended). These thresholds are
not found in the UN Charter. Under the UN
Charter the UNGA may convene a special
session and make recommendations, subject
to the limitations described in the Charter,
whether or not the thresholds articulated in
the U4P Resolution are satisfied.

13
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the Resolution did not give the UNGA powers it

did not already have under the Charter, and merely
laid out a procedural framework for the exercise

of those powers.”? Today, while not completely
uncontroversial, most scholars accept that whether
or not the U4P Resolution was consistent with a
strict reading of the Charter’s text, it now serves as a
valid interpretation by the UNGA of its own powers.
This is supported by the fact that the Resolution
was adopted with a strong majority and has been
invoked since, as well as by the ICJ’s recognition
both of the competence of UN organs to interpret
their own powers, and of the role of the ‘practice of
the organisation’ as an aid to the interpretation of
the Charter.®® The ICJ itself has implicitly accepted
the constitutionality of the U4P Resolution. In

its Wall Advisory Opinion (2004), the Court
considered the legality of a request by the UNGA
for an ICJ Advisory Opinion made in the context of
an emergency special session convened pursuant
to the terms of the U4P Resolution. The Court did
not question the validity of the U4P Resolution,
but instead proceeded to consider whether the
preconditions described in the Resolution had been
fulfilled.** In its 2010 Kosovo Advisory Opinion,

the Court again seemingly accepted the validity of
the U4P Resolution, noting that it ‘provides for the
General Assembly to make recommendations for
collective measures to restore international peace
and security in any case where there appears to be
a threat to the peace, breach of the peace or act of
aggression and the Security Council is unable to
act because of lack of unanimity of the permanent
members’.%
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2. What Does the U4P Resolution
Enable the UNGA to do?

The U4P Resolution provides that where the stated
pre-conditions are fulfilled, the UNGA ‘shall consider
the matter immediately with a view to making
appropriate recommendations to Members for
collective measures, including in the case of a breach
of the peace or act of aggression, the use of armed
force when necessary’. ‘Collective measures’ other
than the use of armed force include measures such
as those described in article 41 of the UN Charter,
which provides a non-exhaustive list of measures
that the UNSC is able to decide upon to give effect to
its decisions, falling short of the use of armed force.*®

Acting pursuant to the U4P Resolution, the UNGA
has in the past: established and/or strengthened the
mandates of peacekeeping operations; established

a COI; called for the withdrawal of foreign troops;
called for the rescission by Israel of unilateral
measures in Jerusalem; called for Israel to withdraw
from occupied territories; recommended arms
embargoes; called for assistance to refugees;

called for assistance to liberation movements;

called for military assistance to support states

to defend themselves against aggression; and
requested an advisory opinion from the ICJ.*
Generally speaking these are measures the UNGA

is competent to recommend or to do, pursuant to

its recommendatory powers under articles 10-14 of
the UN Charter, or its powers to establish subsidiary
bodies (article 22) or to request an advisory opinion
from the ICJ (article 96), with or without reference
to the U4P Resolution. The UNGA's competence in
all of these areas is discussed further in Part 2 of this
guidance document.

The UNGA’s competence to recommend the use of
force is discussed in section 2.H, below. Suffice to
note here that most scholars accept that the UNGA
is permitted by the UN Charter to recommend,

not require, the use of force. This is based on the
understanding that, as discussed in section 1.A.3,
above, the UNGA is only required by article 11 of
the UN Charter to refer matters to the UNSC if it
believes that mandatory enforcement action is
required.

The more controversial question regarding the

U4P Resolution is whether it bestowed upon (or
gave expression to) a competence on the part of the
UNGA not only to recommend the use of force, but
also to authorise it. This is also discussed in section
2.H, below.



3. Persisting Relevance of
the U4P Resolution

In light of what has been outlined in section 1.A
regarding the evolution of the UNGA's powers

over time, there is an argument that today the

U4P Resolution has diminished relevance. On the
procedural aspects, it is pertinent to note that the
UN Charter empowers the UNGA to meet not only
in regular annual sessions but also in ‘such special
sessions as occasion may require’, and that these
‘shall be convoked by the Secretary-General at the
request of the Security Council or of a majority of
the Members of the United Nations’® Thus, other
than introducing the concept of ‘emergency special
sessions’, the U4P Resolution does not provide a
procedural mechanism not already provided for in
the UN Charter.

As to matters of substance, as described above,

the UNGA is competent to recommend a range of
collective measures, arguably including the use

of force, and it has done so in the past with and
without reference to the U4P Resolution. Even if
one accepts the (controversial) proposition that the
U4P Resolution effectively expanded — through a
process of interpretation — the UNGA's powers so
as to include a competence to authorise the use of
force, it should not then be necessary for the UNGA
to explicitly invoke the U4P Resolution in order to
act upon that power.*”

In particular circumstances, however, the U4P
Resolution may serve a political purpose. In
circumstances in which a majority of the UNGA
feels that the UNSC is manifestly failing to respond
to credible reports of atrocity crimes, the convening
of an ‘emergency special session’ pursuant to the
U4P Resolution may assist to convey the UNGAs
assessment of the gravity of a situation, and the
UNSC's failure to address it. It could also increase
the political legitimacy of any recommendation
subsequently made by the UNGA - pre-emptively
rebutting, for example, critiques of the UNGA for
encroaching upon the UNSC’s remit — while at

the same time increasing political pressure on the
UNSGC to fulfil its own responsibilities.

4.  Thresholds for ‘Triggering’ the
‘Uniting for Peace Procedure’

Proceeding on the assumption that the U4P
Resolution may in particular circumstances still
serve a useful purpose, this section considers
the criteria outlined in the Resolution itself for
the activation of the ‘U4P procedure’ - that is,
the convening of an ‘emergency special session’
of the UNGA, in order to consider a matter
‘immediately with a view to making appropriate
recommendations to Members for collective
measures’. It is necessary to note at the outset that
the UN Charter does not prescribe any criteria
for the convening of special sessions, other than
that it be convoked by the UNSG at the request
of the UNSC or of a majority of the members of
the UN. Thus, if the criteria stipulated in the U4P
Resolution cannot be satisfied, the Resolution
need not be invoked. The UNGA can act upon its
recommendatory powers provided for in the UN
Charter (described in section 1.A, above) with or
without reference to the U4P Resolution.”

(@) Lack of unanimity amongst the UNSC’s
permanent members

The first threshold articulated by the U4P
Resolution is that there must have been a lack
of unanimity amongst the UNSC’s permanent
members. If the UNSC is unable to agree on a
resolution because of a difference of opinion
amongst the P5, it may generally be said that
there is a lack of unanimity. Different views
have been expressed regarding whether the
lack of unanimity must be evidenced by the
use of the veto.” In practice, this question is
unlikely to be critical, because if a member

of the UNSC wants to firmly establish a lack
of unanimity and then use that as a basis for
subsequent UNGA action, it can settle the issue
by putting the matter to a vote.

(b) UNSC failure to exercise its responsibility

The second criteria expressed in the U4P
Resolution is that the UNSC must have failed
to exercise its responsibility for international
peace and security. The veto is a legitimate
tool available to the P5 under the UN
Charter, and the UN Charter does not place
any explicit limits on its use. As such, it is
generally understood that to denote UNSC
failure, the veto must have been exercised

in a manner that is inconsistent either with
other provisions of the Charter, or with other
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obligations owed by the P5 in international law.
A number of possible approaches have been
proposed to assist in determining when — if
ever — the use of the veto violates international
law. One is to rely on the requirement found
in article 24(2) of the Charter, that the UNSC
must act in accordance with the purposes and
principles of the UN. If a veto prevents the
UNSC from responding to atrocity crimes, it
may be argued that the UNSC has not acted in
accordance with the purposes and principles
of the UN, and has thus failed.”” A second
approach is to rely on the general principle of
international law that parties to a treaty must
act in good faith;” and a third is to borrow
from the ‘abuse of rights’ doctrine - that the
abusive exercise of the rights provided for in

a treaty amounts to a violation of the treaty.”
Some scholars have argued that pursuant to ©
the abuse of rights doctrine, where a member
of the P5 exercises their veto in a manner that
is ‘arbitrary, taken for an extraneous purpose,
or in bad faith’, it can be said that the rights
provided for in the UN Charter have been
abused, and that the UNSC has failed.” A
fourth approach asserts that the power of

veto is ‘subordinate to the highest-level jus
cogens norms’, and that as such the veto cannot
lawfully be used with the effect of facilitating
Jjus cogens violations (including genocide,
crimes against humanity and war crimes), or
undermining the duty of UNSC members to
cooperate in response to jus cogens violations,
or in any manner inconsistent with jus cogens
protections.”

It is generally accepted that the UNGA is
competent to determine for itself whether the
UNSC has failed to exercise its responsibility,
for purposes of convening an emergency
special session pursuant to the U4P
Resolution.77 This is supported by the text of
the U4P Resolution, and the UNGA's practice
of convening emergency special sessions
both with and without referral from the
UNSC.78 The UNGA’s competence to make its
own assessment regarding the failure of the
UNSC was implicitly accepted by the ICJ in
its Wall advisory opinion, in which the Court

found that an emergency special session had
been ‘duly convened’ pursuant to the U4P
Resolution, despite the matter in question
not having been referred by the UNSC.79
Irrespective of the UNGA's competence,
however, it may be more politically palatable
for the assessment regarding UNSC failure

to be made by the UNSC itself, and for the
UNSC to confirm that assessment by passing
a procedural resolution requesting the UNGA
to convene an emergency special session to
consider the matter in relation to which the
UNSC has failed.80 Such a referral assists in
ensuring that the UNSC retains primacy in
relation to matters of international peace and
security, thus assuaging concerns about an
unconstitutional usurpation of power by the
UNGA.

Threat to the peace, breach of the peace
or act of aggression

The third threshold criteria articulated by the
U4P Resolution is that there must ‘appear’ to
be a threat to the peace, breach of the peace or
act of aggression; or, if the use of force is to be
recommended, an actual breach of the peace or
act of aggression.®!

Satisfying the lower threshold (threat to the
peace) will rarely be an issue. The UNSC has
classified a wide range of issues as threats to
international peace and security — examples
include policies of apartheid, refugee flows,
humanitarian crises, and violations of human
rights and international humanitarian law.*2
Where the U4P Resolution is invoked in relation
to a matter that is also on the agenda of the
UNSG, the classification of the matter as a threat
to the peace may be apparent from the terms of a
previous UNSC resolution, or it may be inferred
if the UNSC refers the matter to the UNGA.

If the UNSC does not itself classify a matter as
a threat to international peace and security,
the UNGA may do so. The fact that the UNGA
is empowered by the UN Charter to consider
and make recommendations on matters

of international peace and security, and to
bring such matters to the UNSC'’s attention,
necessarily implies a competence on the part



of the UNGA to decide for itself which matters
threaten international peace and security.®
Indeed, the whole premise of the U4P
Resolution, that the UNGA may act where the
UNSC fails to exercise its responsibility in any
case where there appears to be a threat to the
peace, breach of the peace or act of aggression,
suggests that the UNGA may make such a
determination. The UNGA has frequently
classified matters as threats to international
peace and security in the past, irrespective of
any such pronouncement by the UNSC.%

This threshold poses greater difficulty in

the event that the UNGA wishes to classify a
matter as a ‘breach of the peace’, so as to justify
a recommendation for the use of force. The
term ‘breach of the peace’ is not frequently
employed by the UNSC, because matters are
more frequently classified as either threats to
the peace or acts of aggression, either of which
suffice to justify the imposition of Chapter VII
measures.® As such, the meaning of ‘breach of
the peace’ is not well-developed. Professor Nico
Krisch, in his 2012 commentary on article 39 of
the UN Charter, asserts that the term should be
interpreted broadly, encompassing ‘all situations
in which a “threat to the peace” is no longer
merely a threat but has materialized.®® Thus,
because large-scale human rights violations
have been recognized as threatening the peace,
it would appear to follow as a matter of logic
that these violations, and in particular atrocity
crimes, may also breach the peace once they
have materialized to a certain degree. It is worth
also recalling here that this ‘breach of the peace’
threshold for use of force recommendations is
stipulated in the U4P Resolution, not the UN
Charter itself. The articles of the UN Charter
that describe the UNGA’s competence, in
particular article 11 which empowers the
UNGA to make recommendations on matters
of international peace and security, do not
limit the UNGA’s recommendatory powers to
situations in which there is a breach of the
peace.’” As such, if this threshold is in issue,
the UNGA may - as discussed above - opt not
to invoke the U4P Resolution and instead rely
the UN Charter for the source of its powers.
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A. RECOMMENDATIONS TO

AND CRITIQUE OF THE UNSC

1. Legal Basis for UNGA Recommendations
to the UNSC

The UNGA’s competence to make recommendations
to the UNSC is uncontroversial. Article 10 of

the Charter empowers the UNGA to make
recommendations to the UNSC on ‘any matters
within the scope of the present Charter or related

to the powers and functions of any organs’. Article
11 empowers the UNGA to make recommendations
to the UNSC specifically on ‘questions relating

to the maintenance of international peace and
security’, and also to ‘call the attention’ of the

UNSC to ‘situations which are likely to endanger
international peace and security. These provisions
are subject to Article 12, which as discussed above, is
most commonly understood as requiring the UNGA
to refer matters to the UNSC only if it believes that
mandatory coercive action is required.

2. UNGA Practice of Making
Recommendations to the UNSC

The UNGA has frequently made recommendations
to the UNSG; indeed, in 2017, Higgins et al observed
that ‘the number of General Assembly resolutions
directed at the Security Council, or its members,
has increased exponentially between the UN’s
early years and now.® Such recommendations
have ranged from merely drawing the UNSC’s
attention to a situation,® to asking the UNSC

to adopt appropriate measures or ‘concrete
recommendations for action’,° to explicitly
recommending the sorts of measures the UNSC
should impose. Among other things, the UNGA has
in the past recommended that the UNSC: broaden
the scope of existing sanctions to ‘include all the
measures laid down in Article 41 of the Charter’;™
impose mandatory oil and arms embargoes;*?
impose ‘comprehensive and mandatory
sanctions’;® authorise member states to use ‘all
necessary means’ to uphold a state’s sovereignty
and territorial integrity;™ take steps relating to
humanitarian flights, emergency airdrops of
humanitarian aid and safe areas for civilians;*
establish an ad hoc international criminal tribunal
(former Yugoslavia);*® and refer situations to the
International Criminal Court (ICC).”

KEY POINTS:

The UNGA may call the UNSC’s
attention to matters likely to
endanger international peace and
security, including a risk or actual
occurrence of atrocity crimes,
and may make recommendations
to the UNSC. The UNGA may also
critique the performance of the
UNSC.

The UNSC is not obliged to act on
the UNGA’'s recommendations,
and it is difficult to assess

the effectiveness of
recommendations made by the
UNGA to the UNSC in the past.
Nevertheless, in the context of
UNSC inaction in response to

a risk or occurrence of atrocity
crimes, UNGA recommendations
may contribute to a build-up of
momentum that may ultimately
pressure the UNSC to act.

The UNGA has also utilised its powers to critique
the performance of the UNSC. It has done so in
various terms, including by ‘deploring’ or expressing
dismay at the Council’s failure to discharge

its responsibilities,”® critiquing the Council’s
permanent members for blocking Council action,”
and calling on the permanent members to exercise
their powers responsibly.'
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3. Effectiveness of UNGA Recommendations
to the UNSC

It is difficult to assess the extent to which UNGA
recommendations influence the UNSC. UNSC
decisions are influenced by many factors, most not
explicitly acknowledged. Whether or not a causal
connection can be established, however, it is a fact
that the UNSC has sometimes acted on the UNGA’s
recommendations. In relation to South African
apartheid in the 1970s, for example, the UNSC
finally imposed a mandatory arms embargo, more
than a decade after the UNGA began calling for it to
adopt Chapter VII measures.'! In relation to Bosnia
and Herzegovina, the UNSC established a no-fly
zone and authorised states to use all necessary
measures to ensure compliance, following the
UNGAs call for Chapter VII measures, and it

also established safe areas following the UNGA’s
request for it to ‘study the possibility of and the
requirements for the promotion of” such areas.'> In
relation to the Democratic Republic of North Korea
(DPRK), the UNSC finally considered the human
rights situation — as opposed to the disarmament
issue — as a separate agenda item, following a UNGA
resolution calling for the situation to be referred to
the ICC.'® In all these cases, it seems reasonable to
assume that the UNGA’s resolutions contributed to
a build-up of momentum that ultimately pressured
the UNSC to act in a particular way.

Some jurists and scholars have also proposed

that states have a ‘duty to consider in good faith’
recommendations of the UNGA, and to ‘inform the
General Assembly with regard to the attitude [they
have] decided to take in respect of the matter’ —
albeit generally recognising that such duty is more
of a moral character than a ‘true legal obligation’.'**
As such, it might be argued that where the UNGA
recommends a specific course of action to the
UNSC, the UNSC is under at least a moral duty to
consider the recommendation in good faith, and to
report back to the UNGA on measures taken.
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B. REQUESTING SPECIAL REPORTS FROM THE UNSC

1 Legal Basis for the UNGA to Request
Reports from the UNSC

Article 15(1) of the UN Charter provides that the
UNGA ‘shall receive and consider annual and
special reports from the Security Council’, and

that the reports ‘shall include an account of the
measures that the Security Council has decided
upon or taken to maintain international peace and
security.’ The corollary of article 15(1) is article 24(3),
which provides that the UNSC shall ‘submit annual,
and when necessary, special reports to the General
Assembly for its consideration’.

The Charter does not specify the circumstances in
which special reports should be submitted; nor does
it state explicitly that the UNGA may request such
reports. It is presumed, however, that the UNGAs
competence to ‘receive and consider’ special reports
also entails a competence to request them.'%

The existence of a reporting relationship between
the UNSC and the UNGA does not mean that the
UNGA has a supervisory function vis-a-vis the
UNSC. At the time of the drafting of the Charter,
aright on the part of the UNGA to approve or
disapprove the UNSC’s reports was discussed, and
rejected.'°® Neither article 15(1) nor 24(3) empower
the UNGA to hold the UNSC accountable for failing
to report, or for providing unsatisfactory reports.
Moreover, there is nothing in either article 15(1)

or 24(3) that provides for any specific action to

be taken by the UNGA upon receipt of a report
from the UNSC.'” Nevertheless, there is nothing
preventing the UNGA from forming conclusions
regarding the matters reported upon, and from
making recommendations - or indeed taking any
of the other actions described throughout this
document - following receipt of a report from the
UNSC.

KEY POINTS:

The UN Charter empowers the
UNGA to request special reports
from the UNSC. These reports
shall include an ‘account of

the measures that the Security
Council has decided upon or
taken to maintain international
peace and security’. Following
receipt of such a report the
UNGA may form its own
conclusions regarding the matter
reported upon, and may make
recommendations accordingly.

With the exception of reports
relating to the admission of

new members to the UN, the
UNGA has never requested a
special report from the UNSC.
This is a lost opportunity. In
circumstances in which the UNSC
fails to respond to a threat or
occurrence of atrocity crimes, a
request by the UNGA for a special
report from the UNSC could
assist to raise the public profile of
the crisis and increase pressure
on the UNSC to act.
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2. UNGA Practice of Requesting Special
Reports from the UNSC

Special reports have only rarely been provided

by the UNSC to the UNGA. The only special
reports that have been provided were in the UN’s
early years, and related to the admission of new
members to the UN. A UNSC Presidential Note

in 1997 stated that ‘the members of the Security
Council will continue to consider and to review
ways to improve the Council’s documentation and
procedure, including the provision of special reports
as referred to in article 24(3)’, however this has not
transpired.'*

The issue of UNSC reporting has long been on the
agenda of the UNGA, in the context of its work

on the ‘revitalization of the work of the General
Assembly’. In its 2005 resolution on that subject,
the UNGA invited the UNSC to ‘submit periodically,
in accordance with article 24 of the Charter,
special subject-oriented reports to the General
Assembly for its consideration on issues of current
international concern’, and also to ‘update the
General Assembly on a regular basis on the steps
it has taken or is contemplating with respect to
improving its reporting to the Assembly’. In that
same resolution, the UNGA committed to consider
‘the [UNSC’s] annual reports as well as special
reports ... through substantive and interactive
debates’.'®® In 2015 the UNSC committed to a series
of specific improvements to its annual reporting,
however it has made no such commitments
regarding special reports. Nor have there been any
requests from the UNGA regarding special reports,
beyond the ‘special subject-oriented reports’ alluded
to above. While there has been considerable
discussion in the UNGA debates over the past
decade regarding the UNSC’s annual reporting,™
there has been little attention paid to the issue of
special reports.
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3. Prospects for, and the Utility of, the UNGA
Requesting Special Reports from the UNSC

With a view to enhancing the UN’s performance
in the area of atrocity prevention and response,

a number of possibilities exist regarding the
circumstances in which the UNGA might request
special reports from the UNSC. Special reports
might be requested, for example: following the
report of a UN-mandated FFM, COI or investigatory
mechanism which raises concerns regarding the
risk or occurrence of atrocity crimes; following
the passage of a UNGA resolution which contains
specific recommendations to the UNSC; or
following the casting of a veto in the UNSC. This
latter possibility was recently suggested by the
Government of Leichenstein, as part of a broader
‘veto accountability initiative’. That initiative
proposes that a formal meeting of the UNGA be
convened every time a veto is cast in the UNSC,
and that in such instances, ‘the Security Council
in accordance with article 24(3) of the UN Charter,
will have the opportunity to submit a special report
on the use of the veto in question to the General
Assembly ahead of the Assembly’s convening’.'*?

As with most of the other tools described in this
document, requesting a special report from the
UNSC is unlikely on its own to result in quick results
in the prevention of, or response to, atrocity crimes.
This is so particularly in light of the fact that the
UNSC would be under no obligation to comply with
the request. But when coupled with the UNGA’s
other powers, such as the power to critique or

make recommendations to the UNSC, requesting a
special report from the UNSC could assist to raise
the public profile of a crisis and, in turn, increase
pressure on the UNSC to act.



C. PREVENTIVE DIPLOMACY

1. Legal Basis for the UNGA to Engage in
Preventive Diplomacy

Article 14 of the UN Charter authorises the

UNGA to ‘recommend measures for the peaceful
adjustment of any situation ... which it deems likely
to impair the general welfare or friendly relations
among nations, including situations resulting

from a violation of the provisions’ of the Charter.

In practice, this article has not frequently been
invoked as a basis for UNGA recommendations,"
however it is broadly accepted that, together with
articles 10, 11 and 13, it provides the UNGA with
authority to pursue diplomatic action with a view to
preventing the escalation of conflict or large-scale
human rights violations.

The UNGASs role in preventive diplomacy was
affirmed by the UNSG in his 1992 Agenda for

Peace report. That report stated that ‘the most
desirable and efficient deployment of diplomacy

is to ease tensions before they result in conflict’,
and that preventive diplomacy could be performed
by the UNSG, the UNGA, the UNSC and regional
organisations. It defined preventive diplomacy

as involving confidence-building measures,
information gathering and fact-finding, and
preventive deployment.™ The preventive diplomacy
function of the UNGA was further affirmed by the
UNGA in its 2006 Agenda for Peace Resolution.
That resolution emphasised the UNGA’s ‘important
role in preventive diplomacy’, and ‘decided to
explore ways ... to promote the utilisation of the
General Assembly ... so as to bring greater influence
to bear in pre-empting or containing any situation
which is potentially dangerous or might lead to
international friction or dispute’.'s

The UNGA may exercise its preventive diplomacy
function either directly, for example by establishing
‘good offices committees’, or by making requests to
the UNSG. Article 99 of the UN Charter empowers
the UNSG to ‘bring to the attention of the UNSC
any matter that in his opinion may threaten
international peace and security’, and this has been
interpreted to include, by necessary implication,

a competence on the part of the UNSG to conduct
inquiries and engage in informal diplomatic activity
in regard to matters which ‘may threaten the
maintenance of international peace and security’,

KEY POINTS:

Pursuant to its recommendatory
powers described in the UN
Charter, the UNGA may pursue
diplomatic action with a view

to averting or halting the
commission of atrocity crimes.
The UNGA may exercise its
preventive diplomacy function
either directly, for example

by establishing good offices
committees, or by requesting
the UNSG to utilise his/her good
offices.

Instances in which the UNGA
has exercised its own preventive
diplomacy function have not been
successful, however instances in
which the UNGA has requested
the UNSG to exercise his good
offices have arguably had better
results. The UNSG’s good offices
function is regarded as one

of the UN’s most important
preventive diplomacy tools, due
to the UNSG’s competence to
conduct independent, impartial
diplomacy.

including the potential commission of atrocity
crimes."® Article 98 of the UN Charter instructs
the UNSG to perform functions entrusted to him
by the primary organs of the UN, including the
UNGA. Thus, the UNSG may engage in preventive
diplomacy either on his own initiative or when
requested to do so by either the UNGA or another
principal organ of the UN."”
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2. UNGA Practice of Engaging
in Preventive Diplomacy

The UNGA has exercised its preventive diplomacy
function on just a few occasions, and with limited
success. Initiatives have included: direct appeals
from the UNGA President to the states concerned,
aimed at bringing the parties to the negotiating
table; the establishment of good offices committees
to arrange and assist in negotiations; and requests
to the UNSG to exercise his own good offices.

In 1948, when the Soviet Union blockaded the
western powers’ enclaves in Berlin, the UNGA
President together with the UNSG wrote to the

US, UK, France and the Soviet Union appealing for
‘immediate conversations’ to settle the dispute."®

In 1951 in relation to the Korean War, the UNGA
established a Good Offices Commiittee, tasked

with working towards a peaceful resolution to the
conflict."® In the 1940s-1950s, in relation to the
‘treatment of Indians in South Africa’, the UNGA
passed a series of resolutions aimed at bringing
South Africa, India and later Pakistan to the
negotiating table. In 1946 it requested India and
South Africa to report on measures taken to achieve
a satisfactory settlement to the dispute; in 1949 it
called upon India, South Africa and Pakistan to
convene a ‘round-table conference’; and then in
1952 it established a Good Offices Commission to
arrange and assist in negotiations.”?° Also in the
1950s, the UNGA made a series of efforts to facilitate
negotiations with South Africa with regards to its
administration of the territory of South West Africa.
In 1950 the UNGA established a committee of five
countries to confer with South Africa regarding its
reporting obligations as the administering power; in
the following years it passed resolutions appealing
to South Africa to cooperate with the committee;
and then in 1957 it refashioned the committee as the
Good Offices Committee, tasked with negotiating
an agreement on the international status of South
Africa.”!

None of the UNGA's efforts in these instances

were successful. In the case of the Berlin crisis,

the Korean war and the treatment of Indians in
South Africa, the UNGA was unable to bring the
parties to the negotiating table.”? In relation to the
administration of South West Africa, the UNGA's
Good Offices Committee did succeed in getting
South Africa to negotiate, however the Committee’s
report was ultimately rejected by the UNGA.'»
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On other occasions, the UNGA has requested the
UNSG to exercise his good offices with a view to
peacefully resolving disputes. The UNSG has a long
history of engagement in preventive diplomacy,
both directly or via the deployment of special
envoys/representatives, and more recently through
rapidly-deployable mediation teams.? The UNSG’s
activities have included the deployment of COIs/
FFMs, the convening of diplomatic conferences,
the development of framework agreements, the
establishment of special political missions, and
various other initiatives aimed at facilitating
dialogue between conflicting parties.

Situations in relation to which the UNGA has
requested the UNSG to exercise good offices include
the Western Sahara, Cambodia, Afghanistan, and
more recently, Myanmar. Typically the requests
are made in broad terms, allowing the UNSG

wide discretion to engage in diplomatic initiatives
he deems necessary for the achievement of the
purposes outlined by the UNGA. In relation to
Western Sahara, in the early 1980s the UNGA
requested the UNSG to ensure UN participation in
the referendum, and ever since it has made requests
to the UNSG to facilitate negotiations with a view
to achieving self-determination for the people of
Western Sahara.'? In relation to Afghanistan, the
UNGA in the 1980s requested the UNSG to appoint
a special representative, and engage in a diplomatic
process, ‘with a view to promoting a political
solution’ and ‘securing appropriate guarantees

for non-use of force’.? In relation to Cambodia,

the UNGA in the 1980s requested the UNSG to
‘exercise his good offices in order to contribute to

a comprehensive political settlement’, including

by supporting the International Conference

on Kampuchea.'”” Most recently in relation to
Myanmar, the UNGA has repeatedly requested the
UNSG to ‘provide his good offices and to pursue

his discussions relating to Myanmar, ... and to

offer technical assistance to the Government in
this regard’.'”® As many scholars have observed,
the overall success of these initiatives is difficult to
evaluate, because the negotiations have for the most
part been conducted in private.””



3. Prospects for, and the Utility of,
Future UNGA or UNGA/UNSG
Preventive Diplomacy

The importance of prioritising conflict prevention,
and preventive diplomacy in particular, has
received high-level political support in recent years.
The UNSG’s 2015 ‘Agenda for Action’ identified
strengthening UN ‘capacities for conflict prevention
and mediation’ as its first pillar.*® The UNSG’s
2020 ‘Call to Action for Human Rights’ describes
prevention as a ‘top priority and common thread
across the work of the Organisation’, and commits
to ‘creatively us[ing] the full spectrum of ... tools
and channels, including leverage with others, to ...
prevent crisis and protect people effectively’.’*!

In light of these commitments, the UNGA’s
preventive diplomacy function arguably warrants
renewed attention. That said, the UNGA's track
record of engaging in preventive diplomacy
directly, either by means of appeals from the UNGA
President or the establishment of committees, is
not encouraging. The UNGA’s efforts have for the
most part been rejected by one or more of the states
concerned, with the UNGA seen as preferencing
one side and ill-equipped to provide an impartial
platform for negotiation.

Conversely, the UNSG’s good offices function is
widely regarded as one of the UN’s most important
preventive diplomacy tools."*? This is in part
because of the independence and impartiality

of the UNSG within the framework of the UN
Charter. Article 100 of the UN Charter provides
that the UNSG must not receive directions from
any government and must ‘respect the exclusively
international charter’ of the position of the

UNSG, and this provides him/her with a unique
competence to conduct independent, impartial
diplomacy without threatening the sovereignty

of member states. The UNSG has recently re-
committed himself to engagement in preventive
diplomacy: in 2017 he laid out a ‘vision for
prevention’, which among other things affirmed
his readiness to ‘make greater use of [the UNSGs]
powers under the Charter, including with respect
to early warning and good offices’.'** As such,
requesting the UNSG to exercise his good offices is
an important tool available to the UNGA as part of a
broader strategy to avert or halt the commission of
atrocity crimes.

In the analysis of factors influencing the likelihood
of success of preventive diplomacy carried out by
the UNSG, scholars have stressed the importance
of maintaining the UNSG’s independence from
the UN’s political organs. Thus, where the UNGA
requests the UNSG to exercise good offices, the
request should be phrased so as to allow the
UNSG the ‘margin of discretion he needs to act as
a credible intermediary’,** including by being able
to distance himself/herself from any prior UNGA
resolutions condemning the parties in question.
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D. FACT-FINDING
AND SUPPORTING
INTERNATIONAL
ACCOUNTABILITY
EFFORTS

The UNGA, either directly or through its subsidiary
body, the HRC, has a rich history of establishing
subsidiary bodies to assist with the collection,
analysis and preservation of evidence in the

field of international criminal justice. Indeed,
establishing such bodies is one of the primary
ways in which the UNGA may act upon its
competence enshrined in article 13(1)(b) of the

UN Charter to make recommendations to ‘assist

in the realisation of human rights’. Bodies in this
field that the UNGA has either established (directly
or through the HRC) or could feasibly establish

fall into three broad categories: FFMs and COls;
investigative mechanisms (sometimes called ‘quasi-
prosecutorial’ or ‘pre-prosecutorial’ bodies); and
judicial bodies.

The following discussion focuses on the role of the
UNGA and the HRC in establishing bodies in the
field of international criminal justice. However, it
should be noted that the UNGA may also support
accountability efforts by approving the allocation
of funds to bodies established by other actors,
including the UNSC. In 2004, for example, the
UNGA approved a subvention grant to the Special
Court of Sierra Leone, which was established by

the UNSC in 2002;"% and since 2014 the UNGA

has authorised multiple subventions to support

the operations of the Extraordinary Chambers

in the Courts of Cambodia (ECCC), which was
established by way of agreement between the

UN and the Cambodian Government in 2003.'%
The UNGA may also allocate funds to the ICC to
support the investigation and prosecution of cases
referred by the UNSC - even, arguably, if the UNSC’s
referring resolution provides that no funding should
accompany the referral, as some have done.'
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KEY POINTS:

The UNGA is competent to

establish subsidiary bodies. It may
establish FFMs and COls, as well

as investigatory mechanisms such

as those established for Syria and
Myanmar. Such bodies may be
established by the UNGA directly, or
by the HRC. They may be established
either with or without host state
consent.

FFMs/COls play an important role

in the response to atrocity crimes

by producing information regarding
the occurrence of violations, giving
voice to victim testimony, galvanising
support for accountability and in
some cases making recommendations
aimed at preventing further crimes.
They can also make factual and/or
legal determinations that may be
relied upon by states or international
organisations as a basis for their own
actions, or that may be accorded
evidentiary value in international
courts or tribunals.

Investigatory mechanisms established
by the UNGA or the HRC play a
significant role in the response

to atrocity crimes by collecting,
preserving and analysing evidence for
use in future criminal proceedings.

The UNGA is arguably competent
to establish ad hoc international
criminal tribunals. The UNGA has
never established such a body,
however the possibility has been
flagged by UN FFMs and COls.

A UNGA-established ad hoc criminal
tribunal could not compel states to
cooperate, nor enforce its findings.
However, in relation to certain crimes,
states have treaty-based obligations
to extradite or prosecute alleged
perpetrators, and that obligation
could arguably be satisfied by
surrendering a suspect to a UNGA-
established tribunal. Moreover, states
would likely be under significant
political pressure to cooperate with

a UNGA-established international
tribunal.




1

(a)

(b)

Fact-Finding Missions and
Commissions of Inquiry

Legal basis for the UNGA/HRC to establish such
bodies

Article 22 of the UN Charter empowers the
UNGA to ‘establish such subsidiary organs

as it deems necessary for the performance of
its functions’. As discussed in section 1.A.2,
this provision has been interpreted broadly.
The ICJ has said that article 22 ‘leaves it to

the General Assembly to appreciate the need
for any particular organ’, and that ‘the sole
restriction placed by [article 22] on the General
Assembly’s power to establish subsidiary
organs is that they should be “necessary for the
performance of its functions™.'s8

The UNGA expressly articulated its
competence to establish FFMs in 1991, in its
Declaration on Fact-Finding by the United
Nations in the Field of the Maintenance

of International Peace and Security. That
declaration stated that ‘in performing their
functions in relation to the maintenance

of international peace and security, the
competent organs of the United Nations
should endeavour to have full knowledge of
all relevant facts’, and ‘to this end ... should
consider undertaking fact-finding activities’. It
said that in this regard, consideration should
be given to the establishment of FFMs, and
that such missions could be established by the
UNSC, the UNGA or the UNSG."*

FFMs and COIs may also be established by
the HRC, a subsidiary body of the UNGA. The
constitutive resolution of the HRC empowers
the HRC to address situations of gross human
rights violations, to respond promptly to
human rights emergencies, and to make
recommendations on the protection of human
rights."° Following the practice of the HRC’s
predecessor, the Commission on Human
Rights, this is interpreted as encompassing an
implied power to establish FFMs and COIs.'*!

UNGA/HRC practice

Both the UNGA and the HRC have frequently
acted upon their powers to establish FFMs and
COlIs to investigate violations of international
human rights and humanitarian law. Since the
establishment of the HRC in 2006, most such
bodies have been established by the HRC —

(©

these include the COIs/FFMs established for
Lebanon (2006), Libya (2011), Cote d’Ivoire
(2011), Syria (2011), Palestine (2012), the DPRK
(2013), South Sudan (2016) and Myanmar
(2017).12 Earlier situations in which FFMs/
COIs were established by the UNGA include
Hungary (1956), South Vietnam (1963),
Mozambique (1973), Cambodia (1998) and
Afghanistan (1999).143

The mandates of FFMs/COIs are determined
on a case-by-case basis. In the case of
contemporary bodies, typically the assigned
tasks encompass two broad spheres of action:
the investigation of violations of international
human rights law, international humanitarian
law and sometimes also international criminal
law; and the articulation of broad-based
transitional justice reform proposals. Over the
past decade, such bodies have increasingly
been mandated not only to establish facts

and circumstances regarding violations, but
also in some cases to identify perpetrators

and to ‘legally characterize the facts’.** Such
bodies typically employ a ‘reasonable grounds’
standard in making determinations regarding
individual cases, incidents and patterns of
conduct.”** Some FFMs/COIs have been created
with the consent of the host state, while others
have been created without such consent (in
the case of Syria, DPRK and Myanmar, for
example). The standards to be followed by
such bodies are laid out in the 2015 publication
of the Office of the High Commissioner for
Human Rights, ‘International Commissions

of Inquiry and Fact-Finding Missions on
International Human Rights Law and
International Humanitarian Law - Guidance
and Practice’. 4

The utility of the UNGA/HRC establishing
such mechanisms

FFMs and COISs play an important role in the
response to atrocity crimes by producing
credible information regarding the occurrence
of violations, giving voice to victim testimony,
galvanising global support for accountability,
and in some cases making recommendations
aimed at addressing the causes of conflict and
preventing the commission of further crimes.
More tangibly, FFMs/COIs can make factual
and/or legal determinations that, albeit not
irrefutable, may subsequently be relied upon
by states or international organisations as
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a basis for their own actions — a possibility
highlighted by Gambia’s reliance on the
report of the Independent Impartial Fact-
Finding Mission for Myanmar (IIFFM) to file

a genocide case against Myanmar in the ICJ.¥
Similarly, the findings of FFMs/COIs may be
accorded evidentiary value in international
courts or tribunals, as demonstrated by the
extensive reliance by both the ICJ and ICC on
the findings of the IIFFM."¢ The findings of
FFMs/COIs may also be endorsed in UNGA
resolutions, the ‘determinative’ effect of which
may then in turn be relied upon by states,
international organisations, or courts/tribunals
- as discussed in section 2.E, below.

FFMs/COIs also have limitations. They are
often minimally resourced; they frequently
lack territorial access; they cannot compel
cooperation; and because they do not
themselves operate according to international
criminal law standards, any information
collected must be subsequently verified

and authenticated prior to being used in
criminal prosecutions. Some scholars have
also raised concerns regarding the fact that,
despite FFMs/COIs not operating according
to criminal law standards, they nevertheless
in some cases make findings regarding the
identity of perpetrators and the qualification
of violations as international crimes - thus
tainting the individuals concerned with the
stigma of criminal guilt, without the benefit of
a fair trial.** Others have suggested that the
shift towards an increasingly ‘legal discourse’
—as seen in recent FFM/COI mandates —
might be ‘less effective than a moral frame for
mobilising domestic support for accountability
measures’.’*° Finally, some scholars assert

that expecting FFMs/COIs to make findings
regarding the occurrence of violations,

and at the same time to make broad-based
proposals for transitional justice reform,
results in the missions being spread too thin
—leading to recommendations that ‘provide
little actionable insight’.’"! Reflecting these
criticisms, several scholars have advocated a
shift away from ‘one-size-fits-all’ mandates,
towards mandates tailored more specifically to
achieve the unique goals and purposes of each
mission.

2.

(a)

(b)

Investigatory (Pre-Prosecutorial)
Mechanisms

Legal basis for the UNGA/HRC to establish
such bodies

Recent years have seen a shift in the practice

of the HRC and UNGA from a focus merely

on fact-finding, towards the establishment of
investigative, ‘pre-prosecutorial’ mechanisms
mandated to gather, analyse and preserve
evidence for use in future criminal trials.

The legal basis for the UNGA and the HRC to
establish such mechanisms is the same as that
described in section 2.D.1, above, in relation

to FFMs/COIs. The UNGA’s competence to
establish the International Impartial and
Independent Mechanism (IIIM) for Syria was
challenged by some states on the grounds

that it breached article 12 of the UN Charter;
however, the legal challenge was rejected by the
UNGA President.’®> The UNGA’s (and the HRC’s)
competence to establish such mechanisms now
appears to have been affirmed in practice.

UNGA practice

The two most significant of the pre-
prosecutorial, investigatory mechanisms
established by the UNGA and the HRC,
respectively, are the IIIM for Syria (2016) and
the Independent Investigative Mechanism

for Myanmar (IIMM) (2018). The IIIM was
mandated to: ‘collect, consolidate, preserve and
analyse evidence of violations of international
humanitarian law and human rights violations
and abuses’; ‘prepare files in order to facilitate
and expediate fair and independent criminal
proceedings, in accordance with international
law standards, in national, regional or
international courts or tribunals’; and to ‘seek to
establish the connection between crime-based
evidence and the persons responsible ... for
such alleged crimes’.'® The IIMM was modelled
on the IIIM, and was mandated in almost
identical terms to collect, consolidate, preserve
and analyse evidence, and to prepare files for
future prosecution.’* Both mechanisms are
required to operate according to prosecutorial
standards, so that the evidence gathered

may be used in future criminal proceedings.
They are also explicitly mandated to share
information with national and international
prosecutors. Both were established without the
consent of the host government.



(c) Utility of the UNGA establishing such bodies

In contexts in which political blockages within
the UNSC prevent the referral of a situation

to the ICC or the establishment of an ad hoc
criminal tribunal, pre-prosecutorial, investigative
mechanisms established by the UNGA or the
HRC can play a significant role by collecting,
preserving and analysing evidence, thus
supporting criminal proceedings in domestic
jurisdictions, while at the same time paving the
way for future trials at the international level.
The value of such mechanisms in facilitating
prosecutions in national courts is being borne
out by the experience of the IIIM. Criminal
proceedings relating to Syria have been initiated
in several national jurisdictions, and the IIIM

- with its central repository of information
holding more than two million records, and
ongoing structural investigations — offers an
important service to these efforts. As of August
2020, the ITIM had received 66 requests for
assistance from 11 jurisdictions and concluded 56
frameworks for cooperation.’® The IIMM has
not received a comparable volume of requests
for assistance from national jurisdictions,
however is uniquely placed to contribute to the
ongoing proceedings against Myanmar and its
senior officials before the ICJ and the ICC.%

The obvious limitations of such mechanisms
are that they cannot compel cooperation, and
that - pending the existence of an international
criminal court or tribunal with jurisdiction
over the crimes in question — their ability to
contribute to accountability ultimately depends
on the ability of domestic courts to establish
jurisdiction over the alleged perpetrators. Such
limitation is highlighted by the Syria-related
cases currently underway in Europe, the majority
of which focus on lower-level perpetrators from
opposition groups — as such ‘the cases in the
aggregate are not representative of the full scope
of the international crimes being committed

in Syria’**’ The scope for such mechanisms to
usefully contribute to accountability efforts is
also critically contingent on the availability of
sustainable funding. Up until 2020, both the
ITIIM and the IIMM were dependent on voluntary
contributions from member states — as opposed
to being included in the UN’s annual budget

- problematising planning and undermining
the mechanisms’ perceived impartiality, due to
excessive reliance on individual member states.'®

3.

Judicial Bodies

(a) Legal basis to establish such a body

On the basis of its powers described in

section 2.D.1, above, the UNGA is arguably

also competent to establish ad hoc criminal
tribunals. Judicial (and ‘quasi-judicial’) bodies
established by the UNGA have in the past been
found by the ICJ to have been duly established,
albeit in relation to administrative rather than
criminal matters. In its 1954 Effect of Awards
advisory opinion, the ICJ found the UNGA
competent to establish the UN Administrative
Tribunal (UNAT) to adjudicate staff disputes,
and in its 1973 Application for Review advisory
opinion, the Court found the UNGA competent
to establish the Committee on Applications

for Review of Administrative Tribunal
Judgments (‘the Committee’).'” In Effect of
Awards, the Court relied on both article 22 of
the UN Charter and the doctrine of implied
powers (that the UNGA must be deemed to
have powers essential to the performance

of its duties - see discussion in section 1.B.1,
above), and concluded that the UNGA’s powers
under the UN Charter to regulate staff relations
encompassed ‘the power to establish a tribunal
to do justice as between the organisation

and the staff members’.*° In Application for
Review, the ICJ cited Effect of Awards, and said
that if the UNGA had the power to establish a
tribunal to do justice between the UN and its
staff, it necessarily followed that the UNGA
also had the power to ‘create an organ designed
to provide machinery for initiating the review
by the Court of judgments of such a tribunal.”!
In both cases, the ICJ said that the UNGA had
not attempted to delegate the performance of
its own functions to a subsidiary body; rather,
it was exercising its Charter-based powers to
regulate staff relations, utilizing the means of
its choosing.'”> Thus, it was unnecessary to
show that the particular functions vested in
the new bodies — which the ICJ described as
judicial in the case of UNAT, and ‘quasi-judicial’
in the case of the Committee — were functions
vested in the UNGA itself.*® Indeed, in Effect
of Awards the Court stated explicitly that

the UNGA ‘had the legal capacity under the
Charter’ to ‘establish a judicial body’, despite
the Charter ‘not confer[ring] judicial functions
on the General Assembly’.'**

The ICJ’s Effect of Awards Advisory Opinion
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was subsequently relied upon by the
International Criminal Tribunal for the Former
Yugoslavia (ICTY), to affirm the UNSC’s
competence to establish an international
criminal tribunal. Article 29 of the UN
Charter allows the UNSC to establish ‘such
subsidiary organs as it deems necessary for
the performance of its functions’, in identical
terms to article 22 pertaining to the UNGA.
Responding to an argument that article 29

did ‘not contemplate the creation [by the
UNSC] ... of an international judicial body’,

the ICTY Trial Chamber said that the article
was ‘expressed in the broadest terms and
nothing appears to limit its scope to non-
judicial organs’.!®> The Trial Chamber referred
to the fact that the ICJ in Effects of Awards

had ‘specifically held that a political organ

of the United Nations — in that case, the
General Assembly — could and had created an
“independent and truly judicial body™.'®® The
ICTY Appeals Chamber, similarly, affirmed
the UNSC’s competence to establish the ICTY
‘as an instrument for the exercise of its own
principle function of maintenance of peace
and security’, despite the UNSC not itself being
ajudicial organ and not possessing judicial
powers."” It noted by analogy that the UNGA
did not ‘have to be a judicial organ possessed
of judicial functions and powers in order to be
able to establish UNAT’, and ‘nor did it need to
have military and police functions and powers
in order to be able to establish the United
Nations Emergency Force in the Middle East’.'*8

The possibility of the UNGA establishing an
ad hoc criminal tribunal has been flagged

on at least four occasions by UN COIs and
FFMs. In 1999, the Group of Experts for
Cambodia recommended that if the UNSC

did not establish an international tribunal,

an alternative ‘possibility’ was the ‘creation

of a tribunal by the General Assembly under
its recommendatory powers under Chapter

VI of the Charter, especially articles 11(2) and
131 In 2009, the FFM on the Gaza Conflict
recommended to the UNGA that it ‘remain
appraised of the matter’ until it was satisfied
that appropriate action had been taken

to ensure justice and accountability, and
suggested that it ‘may consider whether action
within its powers is required in the interests of
justice, including under its resolution 377(V)
on uniting for peace’.”’ In 2014, the COI on

®)

Human Rights in the DPRK recommended
that if the UNSC failed to refer the situation

to the ICC or establish an ad hoc tribunal, ‘the
General Assembly could establish a tribunal’,
relying on ‘its residual powers recognized
inter alia in the “U4P” resolution and the
combined sovereign powers of all individual
member states to try perpetrators of crimes
against humanity on the basis of the principle
of universal jurisdiction.”” Most recently, in
2019 the IIFFM (Myanmar) recommended
that if the UNSC failed to establish an ad hoc
international criminal tribunal, the UNGA
‘should consider using its powers within

the scope of the Charter ... to advance such

a tribunal.”? The possibility of a UNGA-
established international tribunal was also
raised by some states in the aftermath of the
downing of MH17 in 2014;" and in relation

to the Syrian conflict, Sweden — albeit not
explicitly referencing the UNGA - has urged
that ‘the conditions for establishing a possible
tribunal ... must be thoroughly investigated’.”*
Scholars have also flagged the possibility for
the UNGA to ‘upgrade’ the ITIIM ‘into a full-
fledged tribunal’.”>

UNGA practice

The UNGA has not established an
international criminal tribunal, however

it provided institutional support for the

ECCC - established, as noted above, by way

of an agreement between the UN and the
Cambodian Government that was formally
approved by the UNGA."° In the years
preceding the agreement, the UNGA laid

the ground for the ECCC’s establishment

by requesting the UNSG to appoint a

Group of Experts to consider options for
accountability,”” and subsequently urging the
Cambodian Government to cooperate with
the UN to ensure the prosecution of serious
violations of human rights, and specifically

to conclude an agreement with the UN for the
operation of the ECCC.”® In the years following
the agreement, as noted above, the UNGA
supported the ECCC’s operations by approving
multiple subvention grants.



(c) The utility of the UNGA establishing

such a body

An ad hoc criminal tribunal established by

the UNGA would be reliant on the voluntary
cooperation of states. The UNGA could not
compel states to cooperate; nor could it enforce
the findings of such a tribunal.

However, these limitations do not mean that
the possibility of the UNGA establishing such
a mechanism should be discounted, for a
number of reasons. First, some international
treaties relating to atrocity crimes contain an
obligation to extradite or prosecute persons
suspected of having committed the crimes the
subject of the treaty. Most significantly, the
Geneva Conventions require states to extradite
or prosecute persons suspected of having
committed grave breaches of the Geneva
Conventions — grave breaches include ‘wilful
killing, torture or inhuman treatment, causing
great suffering or serious injury, and extensive
destruction and appropriation of property, not
justified by military necessity and carried out
unlawfully and wantonly.”” The obligation

to extradite or prosecute persons suspected

of having committed grave breaches of the
Geneva Conventions is generally regarded

as enshrined in customary international

law, although it is unsettled whether the
obligation applies in non-international as

well as international armed conflicts.'®® The
Convention Against Torture also contains an
obligation to extradite or prosecute,®' and the
Genocide Convention, while not going so far
as to articulate a duty to extradite or prosecute,
does state that persons charged with genocide
are to be tried by a court of the state where the
crimes were committed, or by an international
tribunal with jurisdiction.’®> The ILC’s 2019
Draft Articles on Prevention and Punishment
of Crimes Against Humanity assert moreover
that the obligation to extradite or prosecute
applies in relation to persons alleged to

have committed crimes against humanity.'$?
As such, even though a UNGA-established
tribunal would not itself be empowered to
require cooperation from states, in relation

at least to the grave breaches of the Geneva
Conventions and the crimes covered by the
Convention against Torture, and arguably
also in relation to crimes against humanity;,
states parties (or all states, in the case of crimes
against humanity — according to the ILC)

are required to either extradite or prosecute
suspects, and could satisfy this obligation by
surrendering a suspect to a UNGA-established
tribunal.

Second, irrespective of the existence of

an obligation to extradite or prosecute,

it is generally accepted that customary
international law requires states to at

least cooperate in the prosecution of war
crimes. The 2005 study of the International
Committee of the Red Cross on customary
international humanitarian law asserts that
‘there appears to be ... general acceptance of the
principle that States must make every effort
to cooperate with each other, to the extent
possible, in order to facilitate the investigation
and trial of suspected war criminals and, in this
regard, no distinction has been made between
war crimes committed in international armed
conflicts and war crimes committed in non-
international armed conflicts.’®* States would
thus arguably be required by customary
international law to cooperate with a UNGA-
established international tribunal to facilitate
the prosecution of war crimes.

Third, irrespective of states’ legal obligations
to cooperate with a UNGA-established
international tribunal, states would have

the option of providing such cooperation
voluntarily, and indeed there could be
significant political pressure to do so. Such
cooperation could include assisting with
investigations, responding positively to arrest
and transfer requests, or even domestically
executing judgments, in the case of
proceedings conducted by a UNGA-established
tribunal in absentia.'®®

31



PART 2: WAYS IN WHICH THE GENERAL ASSEMBLY CAN ACT UPON ITS POWERS

E. ‘QUASI-JUDICIAL DETERMINATIONS

The UN Charter does not endow the UNGA with
judicial authority, however in some situations
UNGA resolutions may have a determinative effect
— that is, they can make a determination regarding
the application of existing legal principles to a
particular set of facts. Examples of such ‘quasi-
judicial’ determinations include determinations
regarding the right to statehood, or the legitimacy
of a particular regime, or the legality or illegality

of state conduct. The following discussion sets
out the legal basis for the UNGA’'s competence to
pass resolutions with ‘determinative’ effect; then
describes the UNGA's practice in passing resolutions
of this nature; then provides three examples

of the way in which the UNGA’s determinative
competence may be used.

1 The Legal Basis for the UNGA to Make
‘Quasi-Judicial’ Determinations

The ICJ has accepted that in certain situations,

the UNGA is competent to pass resolutions with
determinative effect. In its 1971 Namibia Advisory
Opinion, the Court was called upon to consider the
validity of a determination by the Assembly that
South Africa had breached its mandate in Namibia.
It found that the Assembly was ‘not making a
finding on facts, but formulating a legal situation’,
and that

it would not be correct to assume that,
because [the Assembly] is in principle vested
with recommendatory powers, it is debarred
from adopting, in special cases within the
framework of its competence, resolutions
which make determinations or have operative
design.'s

The competence of the UNGA to pass resolutions
with determinative effect has been recognised by
several scholars.’” Such determinations are not
irrefutable and have no binding effect, however
they may attest to the existence of international
consensus — or majority view — regarding the
characterisation of a situation that may be difficult
to refute.’®® They may also, as discussed below, be
subsequently relied upon by other international
institutions, such as international courts or
tribunals.
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The UNGA is competent to
pass resolutions which make
determinations regarding the
application of existing legal
principles to a particular set of
facts. The UNGA has frequently
acted upon this competence in
practice.

UNGA determinations are not
irrefutable, however they may

be relied upon by states or
international organisations

as a basis for action. UNGA
determinations may also be, and
have been, accorded evidentiary
value by international courts and
tribunals.

The passing of resolutions with
‘determinative effect’ is an
important tool available to the
UNGA, that can be utilised in

a variety of ways in the area of
atrocity prevention and response.




2. UNGA Practice of Making ‘Quasi-Judicial’

Determinations

The making of ‘quasi-judicial’ determinations is
firmly entrenched in the UNGA’s practice. Among
other things, the UNGA has made determinations
regarding the legitimacy of particular regimes,'®
and the acts carried out by those regimes, and the
uprisings against them.” It has made findings
regarding a state’s entitlement to statehood,™

and the validity of referendums and purported
annexations,”? and it has frequently made findings
regarding the characterisation of particular state
conduct. It has, variously, characterised state
conduct as aggression,? illegal,"* genocide,"

a violation of the territorial integrity of another
state,° a threat to international peace and
security,” a gross and systematic violation of
human rights,”® and a violation of the UN Charter,"’
the Geneva Conventions?*® and international
humanitarian law.?! It has found states to be in
breach of their international obligations,?> and
has made findings regarding a state’s entitlement
to self-defence.?® In certain instances it has found
states to be entitled to compensation due to the
wrongful conduct of another state.?’* It has made
findings regarding the identity of parties to a
conflict?* and the characterisation of a conflict,?°
and has affirmed the applicability of the Geneva
Conventions to particular contexts.?”’ It has
expressed its view on the need for particular
courses of action, such as sanctions?*® or assistance
to national liberation movements.?* In the

context of humanitarian crises, the UNGA has on

a number of occasions expressed its views on the
urgent need for food and medical supplies, or for
humanitarian assistance more broadly, or for access
for humanitarian agencies.?

UNGA determinations of this nature have been
relied upon by both the ICJ and the ICC. In its
2007 judgment in the Bosnian Genocide Case, the
ICJ noted the fact that the UNGA had condemned
‘the killing of civilians in connection with ethnic
cleansing’ in Bosnia and Herzegovina and
‘express[ed] alarm at reports of mass killings’, and
it concluded that ‘massive killings” had occurred.!
The UNGA resolutions in that case assisted

by corroborating the ‘overwhelming evidence’
regarding the occurrence of atrocity crimes.?> Not
dissimilarly, in January 2020 the ICJ relied on
UNGA resolutions when it ordered provisional
measures to prevent genocide in Myanmar —
including UNGA Resolution 74/246 expressing

‘deep distress’ that individuals in Rakhine state
were being subjected to ‘violations of human rights
and international humanitarian law by the military
and security and armed forces’?*

In 2016 in relation to Crimea, the ICC Prosecutor
referred to the UNGA’s determination that the
referendum preceding the purported incorporation
of Crimea into Russia had been invalid, and found
that the ‘situation within the territory of Crimea and
Sevastopol factually amounts to an ongoing state

of occupation’.?* More substantively, in 2015 the
ICC Prosecutor referred to the UNGA's resolution
granting Palestine ‘non-member observer State’
status in the UN, and found it to be ‘determinative
of Palestine’s ability to accede to the [ICC] Statute’.?'s
When that same UNGA resolution arose for
consideration by the ICC’s Pre-Trial chamber in
February 2021, the Pre-Trial Chamber said that it
was not ‘endowed with the authority to challenge
[its] validity’. It noted moreover that the resolution
had ‘drastically changed the practice of the United
Nations Secretary-General as regards its acceptance
of Palestine’s terms of accession to different treaties’,
because — following the UNGA's ‘determination’
regarding Palestine’s ‘non-member observer state’
status — the UNSG now accepted that Palestine was
able to become a party to any treaties open to all
states.?¢

3. Possible Uses for the UNGA’s
Determinative Competence

It is not possible to exhaustively describe the ways
in which the UNGA’s determinative competence can
be utilised, so as to enable the UNGA to play a role
in preventing and responding to atrocity crimes.
Three examples are described here, for illustrative
purposes. The first two describe courses of action
that have been pursued by the UNGA, while the
third provides an example of a course of action that
could feasibly be pursued in the future.

(a) Supporting accountability efforts
through the ICJ

The genocide case against Myanmar currently
being heard by the ICJ illustrates two distinct
ways in which UNGA resolutions can support
accountability efforts through the ICJ. The
first is by strengthening the evidence base
upon which an applicant state may rely to file
a contentious case. The ICJ can only exercise
jurisdiction in relation to disputes that states
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have agreed to have settled by the ICJ, such as
is provided for by the Genocide Convention.
Thus, in the case of Myanmar, the ability of the
applicant state (Gambia) to file a case with the
ICJ hinged on the feasibility of the case being
framed as one of genocide. Such feasibility
was enhanced when the UNGA passed
Resolution 73/264 (2018), reiterating a number
of the factual findings of the IIFFM that were
suggestive of the crime of genocide, and
expressing concern at the IIFFM’s finding that
there was sufficient information to warrant
investigation and prosecution for genocide.?”
Gambia’s genocide case against Myanmar was
filed less than a year after UNGA Resolution
73/264.%'8

The second way in which the UNGA can
support the pursuit of accountability through
the ICJ, also illustrated by the Myanmar case, is
by strengthening the evidence upon which the
ICJ may base its conclusions. In Resolution
73/264 (2018), the UNGA expressed ‘deep
distress’ that the Rohingya continued to be
‘subjected to the excessive use of force and
violations of human rights and international
humanitarian law by the military and security
and armed forces’?" Less than a month later,
the ICJ found that the Rohingya faced a ‘real
and imminent risk of genocide’, and ordered
Myanmar to take provisional measures to
prevent the commission of genocide. The
Court’s ruling relied heavily on the UNGAs
resolutions.?*

An order for provisional measures relies

upon a lower evidentiary standard than a
decision on the merits, and so it cannot be
assumed that the ICJ would rely so heavily

on UNGA resolutions throughout the judicial
proceedings. Moreover, the UNGA resolutions
were not treated by the ICJ as sources of
evidence; rather, their value was in their
restatement and endorsement of the findings
of the ITFFM.??! Nonetheless, the results to
which the UNGA resolutions were able to
contribute in the Myanmar case are significant.
As Professor Michael Ramsden has observed,
the order ‘allowed the ICJ to ... legally require
Myanmar to cooperate’; and while the UNSC
may be ‘unlikely to enforce any recalcitrance, ...
an ICJ finding of non-compliance will certainly
impose reputational costs on Myanmar’.??

(2]

Facilitating the establishment
of ICC jurisdiction

Country-specific UNGA determinations may
assist to establish a legal framework in which
the preconditions for the ICC’s jurisdiction
(that a prescribed crime has been committed
on the territory or by a national of a state that
has accepted the jurisdiction of the Court) may
be deemed to have been satisfied. As noted
above, the UNGA has passed ‘determinative’
resolutions on issues such as the identity of
parties to a conflict, the legitimacy of regimes,
the entitlement to statehood, and the validity
of an alleged annexation of territory. Such
issues can be relevant to the question of
whether an alleged crime was committed on
the territory or by a national of a state that has
accepted the jurisdiction of the court.?

The UNGA's resolution granting Palestine
‘non-member observer state’ status in the UN,
for example, allowed Palestine to accede to
the ICC statute, which in turn gave the Court
jurisdiction over crimes committed in the
Occupied Palestinian Territories.””* UNGA
resolutions recognising South Ossetia as part
of Georgia led the ICC Prosecutor to say that
‘for the purposes of the application’ South
Ossetia was considered ‘part of Georgia at the
time of the commission of the alleged crimes’,
and that therefore the Court could exercise
jurisdiction.?” The UNGA Resolution declaring
Russia’s alleged annexation of Crimea to be
invalid was relied upon by the ICC Prosecutor
for purposes of asserting that the situation
within Crimea and Sevastopol was a state of
occupation, which in turn ‘provide[d] the legal
framework for the Office’s ongoing analysis

of information concerning crimes alleged

to have occurred’.?? UNGA resolutions of

this nature are not irrefutable, and courts

are free to form their own views on such
matters.?”” But as a criminal court, the ICC

is not particularly well-equipped to resolve
questions of general international law such as
questions of statehood or state responsibility.
As such, on a number of occasions the ICC
Prosecutor appears to have appreciated the
potential for the UNGA to augment its criminal
jurisdiction by resolving preliminary questions
of international law.??



() Making a determination of ‘necessity,

so as to facilitate the provision of humanitarian
assistance

The UNGA could also feasibly utilise its
determinative competence to provide a legal
basis for states or international organisations
to provide humanitarian assistance without
the consent of the host state.

It is generally regarded that the provision of
humanitarian assistance without host state
consent violates the host state’s territorial
integrity, and is therefore illegal.?>® Where
consent is withheld, humanitarian agencies
may nevertheless operate if they are authorised
to do so by the UNSC. Such has been the

case in Syria since 2014, when the UNSC
authorised the UN and its partners to provide
humanitarian assistance inside Syria from
across international borders.?°

Where humanitarian assistance is required
but the necessary authorisation cannot be
obtained either from the host state or the
UNSC, there is scope for the UNGA to play a
role. Customary international law recognises
a defence of necessity, as a ground for
‘precluding the wrongfulness of an act not in
conformity with an international obligation.”!
Necessity may preclude the wrongfulness of
an otherwise unlawful act, if that act is the
only way of safeguarding an essential interest
threatened by a grave and imminent peril.?*

In a context such as Syria, the UNGA could
feasibly pass a resolution declaring that the
ability of a particular population group to
enjoy basic rights essential for their survival
is an essential interest of the international
community which faces grave and imminent
peril, and that the only way of safeguarding
that interest is for states and/or international
organisations to provide humanitarian
assistance via any possible access routes. The
UNGA would effectively be making a pre-
emptive determination that the wrongfulness
of what might otherwise be an unlawful
interference in a state’s territorial integrity
ought to be precluded on the grounds of
necessity. It would not be irrefutable, but — as
with the UNGA’s resolutions on Myanmar

— it could strengthen the evidence base for

a later ruling by the ICJ. More immediately,
such a ruling could feasibly provide UN
agencies with the assurance they require to
provide humanitarian assistance without
host government consent — in the rare
circumstances where it would be practically
feasible to do s0.2%
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F. REQUESTING
ADVISORY OPINIONS
FROM THE ICJ

1 The UNGA’s Legal Authority to Request
an Advisory Opinion

Article 96(1) of the UN Charter empowers the UNGA
to request an advisory opinion from the ICJ on ‘any
legal question’. While this competence appears to
be unlimited, the ICJ has indicated that in assessing
the competence of the UNGA to request an advisory
opinion on a particular matter, it may consider

the relationship between the subject matter of the
request and the activities of the UNGA.?* This
restriction is of little significance to the UNGA’s
competence to request advisory opinions relevant
to atrocity prevention and response, because the
UNGA is explicitly empowered under the UN
Charter to consider and make recommendations
with regards to human rights, and on matters

of international peace and security. The ICJ has
held, moreover, that it is ‘not for the Court itself

to determine the usefulness of its request to the
requesting organ’, and that ‘it should be left to

the requesting organ ... to determine “whether it
needs the opinion for the proper performance of its
functions™.?

The UNGA may request an advisory opinion from
the Court regarding a matter of international peace
and security even if that matter is simultaneously
on the agenda of the UNSC. This was affirmed

by the ICJ in its Wall advisory opinion, in which
the Court affirmed an earlier opinion of the UN
Legal Counsel, that article 12(1) of the UN Charter
(discussed in section 1.A.3, above) only prevents
the UNGA from making recommendations on a
matter if the UNSC is considering the matter ‘at
this moment’.?** The Court has held, moreover,
that a request for an advisory opinion is not in
itself a ‘recommendation’, and as such, article 12(1)
‘does not in itself limit the authorisation to request
an advisory opinion which is conferred upon the
General Assembly by article 96, paragraph 1.

Requests for advisory opinions are not included
in the list of items defined by the UN Charter

as ‘important questions’, in relation to which a
2/3 majority of the UNGA is required.?® Thus,
such requests need only be approved by a simple
majority of the UNGA.
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The UNGA may request an
advisory opinion from the ICJ on
‘any legal question’, including on
matters of international peace
and security even if those matters
are also on the agenda of the
UNGA. The UNGA may inform the
ICJ that it deems the answer to
be a matter of urgency.

The UNGA has made numerous
requests to the ICJ for advisory
opinions, including in relation

to situations simultaneously on
the agenda of the UNSC. The ICJ
has never declined to provide an
advisory opinion requested by
the UNGA.

ICJ’s advisory opinions are not
binding on states, and the track
record of states responding
positively to the Court’s
pronouncements is not high.
Nevertheless, an ICJ advisory
opinion that a state is engaging
inillegal conduct may result in
significant political pressure on
the state concerned.

When requesting an advisory opinion, the UNGA
may inform the ICJ that it deems the answer to be
a matter of urgency. If the UNGA so requests, the
Court is obliged to accept this assessment without
making its own assessment regarding the urgency
of the case.?

In considering a request for an advisory opinion, the
ICJ is required to assess not only the competence of
the requesting UN organ/agency, but also whether
the question asked is a legal one.?*° On this matter,
the Court has stated that ‘the fact that a question
has political aspects does not suffice to deprive

it of its character as a legal question’, and that ‘in
determining the jurisdictional issue of whether

it is confronted with a legal question, it is not
concerned with the political nature of the motives
which may have inspired the request or the political
implications which its opinion might have’.?*!




2. UNGA Practice of Requesting
Advisory Opinions

The UNGA has made 19 requests to the ICJ for
advisory opinions. Among other things, the UNGA
has requested advisory opinions on: whether
Western Sahara was terra nullius at the time of
colonisation (1975); the legality of the threat or use
of nuclear weapons (1996); the legal consequences
of the construction of the wall in the Occupied
Palestinian Territories (2004); the legality of the
declaration of independence in Kosovo (2010);

and the legal consequences of the separation of

the Chagos Archipelago from Mauritius in 1965
(2019).242 All these cases were accepted by the ICJ
as having been validly made, irrespective of the
political motivations underpinning the requests and
the political implications of the opinions.?** The ICJ
has never declined to provide an advisory opinion
on a question requested by the UNGA.

On several occasions the UNGA has made requests
in relation to situations that were simultaneously
on the agenda of the UNSC. On one occasion - the
UNGA's request for an advisory opinion on the
construction of a wall in the Occupied Palestinian
Territories — the resolution containing the request
was passed in an emergency special session,
convened in accordance with the procedure
prescribed by the UNGA’s U4P Resolution (see
section 1.C, above).?** The resolution requesting
the advisory opinion referred explicitly to the

U4P Resolution. In assessing the validity of the
request, the ICJ assessed whether the conditions
described in the U4P Resolution - failure of the
UNSC to exercise its responsibility for international
peace and security, due to lack of unanimity of the
permanent members — had been met, however it did
not suggest that the UNGA's competence to request
an advisory opinion on matters of international
peace and security simultaneously on the agenda
of the UNSC was limited to situations in which the
conditions described in the U4P resolution had
been met. In its 2010 Kosovo advisory opinion

the ICJ again affirmed the UNGA's competence to
request an advisory opinion on a matter that was
also on the agenda of the UNSC, this time without
the UNGA's request having been made in the
context of an emergency special session convened
in accordance with the procedure described in the
U4P Resolution.?*

3. The Legal and Political Authority
of ICJ Advisory Opinions

The ICJ’s advisory opinions are not binding on
states. While they do provide an authoritative
assessment of the law, in politically contentious
situations, the track record of states who did not
support the exercise of the Court’s jurisdiction in
the first place responding positively to the Court’s
pronouncements is not high. One study in 2001
found that ‘[i]n the six opinions of the ICJ, where
individual nation states requested and indeed

were expected to follow the decision and take the
appropriate action, none, with the exception of those
involved in the Reparations case, have done s0’.2*¢
Even in contentious cases, in which the judgment
of the ICJ is binding on the parties to the dispute,
compliance is not assured — as seemingly suggested
by the impact thus far (or lack thereof) of the ICJ’s
order in January 2020 that the Government of
Myanmar take provisional measures to prevent the
commission of genocide against the Rohingya.?¥

Nevertheless, the potential for ICJ advisory
opinions to influence state behaviour should not
be dismissed. Albeit non-binding, ICJ advisory
opinions may influence states to re-evaluate
diplomatic, economic and trade relations with
states found to have engaged in illegal conduct;
and they may also be used by international
organisations as a basis for punitive action — for
example, by international finance institutions as

a basis for the suspension of aid.?*® Finally, ICJ
advisory opinions may be relied upon as evidence
by the UNGA itself in subsequent resolutions on
the same situation. Following the advisory opinion
of the ICJ in the Chagos case, for example, the
UNGA passed a resolution demanding that the

UK withdraw its colonial administration from the
Chagos Archipelago as soon as possible, and calling
on states as well as international, regional and
intergovernmental organisations to support the
decolonisation process.?*

Finally, it is worth noting that while there may

be limited scope for an ICJ advisory opinion to
immediately avert or halt the commission of
atrocity crimes, there is scope for the UNGA to
pose questions with a view to developing a legal
framework that might better facilitate UNGA action
in the future. One suggestion recently advanced,
for example, is that the UNGA request an advisory
opinion from the ICJ regarding the legality of
members of the UNSC using their power of veto to
block UNSC action in relation to atrocity crimes.?°
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G. RECOMMENDING
MEASURES OTHER
THAN MILITARY
FORCE (SANCTIONS)

Economic and diplomatic sanctions — arms
embargoes, asset freezes, travel bans, and various
other measures — are a core component of the
diplomatic toolkit of states. They have particular
value as a means of punishing or deterring
perpetrators of atrocity crimes; and they also have
value as a way of depriving individuals, entities and
in some cases states of the means to commit those
crimes. They also have the potential to negatively
impact the human rights of the population in the
targeted state.?!

Economic sanctions are typically described as
either multilateral or unilateral/autonomous. In
the analysis of most scholars, as well as in UN
documents, ‘multilateral’ means mandated by
the UNSC under Chapter VII of the UN Charter.?*
In practice there is a third category of sanctions,
namely, sanctions imposed by a group of states
acting pursuant to the recommendation of a
regional or international organisation—including
the UNGA. While such measures may not be truly
‘unilateral’ from a foreign policy perspective,

they lack the legal basis of ‘multilateral’ sanctions
imposed by a competent international organisation
against its members pursuant to the terms of its
constituent instrument.? As such, the discussion
here focuses on UNGA recommendations for
measures that may legally be categorised as
autonomous/unilateral sanctions.

The following discussion first addresses the legal
basis for states to impose sanctions not authorised
by the UNSC, then considers the legal basis for

the UNGA to recommend such measures. It then
considers the legal effect of UNGA sanctions
recommendations, and the UNGA's practice in
making such recommendations, and then finally
considers the feasibility of the UNGA issuing future
sanctions recommendations, consistently with the
principles it has expounded in its own resolutions
condemning coercive economic measures.
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The UNGA is competent to recommend measures
not involving the use of military force, and

has previously recommended a wide range of
diplomatic, economic and other sanctions.
Sanctions recommended by the UNGA but not
mandated by the UNSC are generally characterised
in legal terms as unilateral sanctions.

Unilateral sanctions aimed at averting or halting
the commission of atrocity crimes ought not to

be regarded as breaching the international law
principle of non-intervention. Such sanctions may
nevertheless be illegal if they breach international
treaties, or international law principles of
jurisdiction. There is an argument that ‘human
rights sanctions’ may be characterised as
countermeasures taken in the collective interest,
which would have the effect of precluding the
wrongfulness of a breach of a legal obligation by the
sanctioning state(s).

UNGA sanctions recommendations are generally
regarded as recommendatory only. There are
arguments that can be made to support an
assertion that a UNGA recommendation for
sanctions effectively authorises the recommended
measures, however such arguments are
controversial.

Research shows that sanctions can influence state
behaviour, however success rates are low. Sanctions
have been found to be more effective at ‘signalling’
than they are at coercing behavioural change. As
such, it is generally recognised that sanctions have
value as a means to promote international norms.

Even targeted sanctions can negatively impact
human rights in the sanctioned state. This is so
particularly where sanctions target entire sectors of
economic activity.

In terms of state compliance, UNGA sanctions
recommendations do not have a strong track
record. Nevertheless, a UNGA recommendation
for sanctions may have a stigmatizing / signalling
effect.

The UNGA has passed numerous resolutions
condemning unilateral coercive measures. If the
UNGA wishes to recommend sanctions in the future,
it would be advised to articulate the consistency of
the proposed measures with its past resolutions.
This could be achieved by stipulating that any
measures adopted by states pursuant to a UNGA
recommendation should comply with the principles
outlined in the UNGA’s Draft Declaration on
Unilateral Coercive Measures and the Rule of Law.




1 The Legal Basis for the UNGA to
Recommend Sanctions Not Authorised
by the UNSC

There is nothing in the UN Charter that allows the
UNGA to ‘decide’ to employ collective measures

on member states, equivalent to the powers of the
UNSC under Chapter VII of the UN Charter. Under
the terms of the UN Charter, the only way that the
UNGA itself may sanction a member state is to
suspend or expel that state from the UN, however
this can only be done following a recommendation
from the UNSC.%* Alternatively, the UNGA’s
procedural rules can arguably be interpreted as
allowing the UNGA to sanction a state for violating
the purposes and principles of the UN Charter by
rejecting the credentials of its representatives. The
UNGA's competence in this regard is discussed in
section 2.J, below.

Other than this controversial and rarely-used
possibility, the role of the UNGA in relation to
sanctions is limited to recommending to states

that they impose such measures themselves. As
discussed in section 1.A.1, articles 10-11 and 13-14

of the UN Charter empower the UNGA to make
recommendations on any matter within the

scope of the Charter, and specifically relating to
international peace and security and human rights.
The UNGA’s recommendatory powers on matters
of international peace and security are limited by
Article 11(2), which provides that the UNGA shall
refer any question ‘on which action is necessary’

to the UNSC, however as outlined in section 1.A.3,
above, most scholars take the view that it is only
mandatory enforcement action that must be
referred to the UNSC. It is broadly accepted that the
UNGA is competent to recommend measures not
involving the use of military force, such as economic
sanctions.®

2. The Legal Basis for States to Impose
Sanctions not Authorised by the UNSC

Some sanctions, such as the suspension of
diplomatic relations or international aid, typically
do not raise questions of legality, because their
imposition falls clearly within the sovereign rights
of the sanctioning state.?° Other types of sanctions
such as trade restrictions or arms embargoes may
breach the obligations of the sanctioning state(s)
under trade treaties, unless they can be justified

on the basis of national security exceptions.’
Depending on their nature they may also, or

alternatively, breach the customary international
law principle that prohibits states from intervening
in each other’s affairs.

The principle of non-intervention was defined by
the ICJ in Nicaragua as prohibiting the use by a
state of coercive methods to intervene in the affairs
of another state, where those affairs are ‘matters

in which each State is permitted, by the principle
of State sovereignty, to decide freely’.?*® Since the
decision of the ICJ in the Barcelona Traction case,
it has been broadly accepted that a state’s exclusive
domestic jurisdiction — that is, those matters on
which it is permitted to decide freely, by virtue of
its sovereignty — does not encompass an unlimited
freedom to violate international human rights law.
The Court said in that case that the ‘principles and
rules concerning the basic rights of the human
person’ are ‘the concern of all states’, and that ‘all
states ... have a legal interest in their protection’.?
Thus, if sanctions are aimed at preventing or
halting gross violations of human rights, they ought
not generally to be regarded as matters on which
the targeted state is permitted to decide freely;
accordingly, the question of whether the measures
are coercive — for purposes of determining whether
the measures breach the non-intervention principle
- should not arise.

The assertion that unilateral sanctions imposed

in response to large-scale human rights violations
do not breach the customary international law
prohibition of intervention is supported by state
practice. Such practice includes, most notably,

the adoption by several states in recent years of
‘Magnitsky-style’ sanctions legislation, authorising
the imposition of sanctions targeting individuals
responsible for human rights violations anywhere
in the world.?®°

Even where sanctions may be permitted on the
basis that they do not breach international treaties
or the customary international law principle of non-
intervention, sanctioning states are nevertheless
bound to respect their own obligations under
international human rights law. This means
respecting internationally recognised principles of
due process with regards to targeted individuals,
and for states parties to the International Covenant
on Economic, Social and Cultural Rights, ensuring
that sanctions do not negatively impact economic,
social and cultural rights in the targeted state.?*!
Additionally, sanctioning states are bound to
respect established international law principles

of jurisdiction, which generally prohibit states
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from attempting to regulate the activities of non-
nationals or foreign entities in foreign states, and
thus prohibit so-called ‘secondary sanctions’.?%?

Some scholars assert that sanctions imposed in
response to serious human rights violations can be
justified as countermeasures taken in the collective
interest.?*® Countermeasures are recognised in the
ILC’s Articles on State Responsibility (2001) as one
of six circumstances precluding the wrongfulness
of conduct that breaches an international legal
obligation.?** The Articles on State Responsibility
do not recognise a right of states to take
countermeasures ‘in the general interest as distinct
from [the sanctioning state’s] own individual
interest’; however, article 54 of the Articles on

State Responsibility says that the provisions on
countermeasures do ‘not prejudice’ the right of a
state to take ‘lawful’ measures against a state in

the interests of the beneficiaries of the obligation
breached.? The ILC’s commentaries describe this
as a ‘savings clause’, which ‘leaves the resolution of
the matter [whether countermeasures may be taken
in the collective interest] to the further development
of international law’.26¢

In light of what has been said about the legality of
sanctions that do not coercively encroach upon a
state’s domaine reserve, it should not generally be
necessary to characterise sanctions imposed for
the purpose of averting or halting the commission
of atrocity crimes as countermeasures. If such
sanctions can be characterized as countermeasures,
however, this would have the effect of exonerating
the sanctioning state(s) from competing legal
obligations, including obligations contained in
bilateral/multilateral treaties.

3. The Legal Effect of UNGA Sanctions
Recommendations

UNGA sanctions recommendations are generally
regarded as recommendatory only. States are free to
decide how to respond to such recommendations,
provided they adhere to their existing legal
obligations. What is not completely settled is
whether UNGA recommendations for unilateral
sanctions may have the effect of allowing states to
breach competing legal obligations, such as those
contained in trade treaties, or other principles

of international law such as those relating to
extraterritorial jurisdiction.

The question of whether UNGA is competent
to authorise states to engage in conduct that
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would otherwise be unlawful is discussed more
substantively in section 2.H.3, below, in relation to
UNGA recommendations for the use of force. In
relation to sanctions in particular, it is possible to
argue that the UNGA appears to have assumed
such a competence in practice. Throughout its
history the UNGA has recommended to states that
they impose sanctions of various types, seemingly
without regard for the legal basis for those
measures.”” The UNGASs silence as to the legality
of states acting on its recommendations might

be interpreted as suggesting an understanding

on the part of the UNGA that its resolutions are
recommendatory only, and that as such, it may
rely on states to make their own assessments
regarding the legality of acting pursuant to the
UNGA’s recommendations. Alternatively, it might
be argued that the UNGA has proceeded on the
assumption that its recommendations provide

the necessary legal basis for states wishing to

act. If one accepts this latter interpretation, then
read together with the ICJ jurisprudence on the
relevance of the ‘practice of the organisation’ as

a guide to UN Charter interpretation, and the

ILC’s more recent affirmation that the practice of
international organisations may serve as a guide to
the interpretation of their constitutive instruments
(discussed in section 1.B.2, above), it may be argued
that the UNGA's practice of seemingly purporting to
authorise conduct that might otherwise be unlawful
attests to the UNGA’s competence to do so0.2°® Such
arguments are controversial, however, and diverge
from the traditional consensus regarding the legal
effect (in general, recommendatory-only) of UNGA
resolutions.

It should be noted that if one accepts the argument
(discussed in section 2.G.2, above) that sanctions
imposed in response to large-scale human rights
violations do not breach the international law
principle of non-intervention, then the question of
whether a UNGA recommendation can effectively
authorise such measures need not arise — unless the
sanctions breach other rules of international law.
However, in the context of atrocity crimes, a UNGA
sanctions recommendation may nevertheless

play a role in buttressing the political and legal
case for the imposition of unilateral sanctions. A
UNGA resolution could, for eg: affirm that large-
scale human rights violations have occurred;
express the view of the UNGA that the severity of
the situation warrants the imposition of collective
measures; and recommend particular measures
that expressly comply with the conditions



required by international law for the imposition of
countermeasures (proportionality, temporarily, etc).
Such a resolution could, in the first place, affirm the
legal basis for states to impose sanctions, based on
the law of countermeasures. Secondly, in situations
in which states might in any case be inclined to
impose sanctions autonomously with or without a
UNGA recommendation, a UNGA recommendation
for particular measures could increase the
likelihood of such measures being imposed
consistently and coherently (hence, increasing
their effectiveness), as well as the likelihood of the
measures complying with the well-established
criteria for non-forcible countermeasures.?*®

4.  UNGA Practice of Recommending
Sanctions

The UNGA has on various occasions in the

past recommended diplomatic, economic and
other sanctions. The most robust of the UNGAs
sanctions recommendations were made in the
1960s, 1970s and 1980s, in response to South
African aggression and apartheid, and in support
of the independence struggles in the Portuguese
Territories and Southern Rhodesia. In these
contexts the UNGA over a sustained period made
bold recommendations to states, including that they
adopt ‘comprehensive and mandatory sanctions’,
prevent the sale and supply of arms and military
equipment to the hostile regimes, sever diplomatic
relations, boycott trade, and more generally adopt
legislative, administrative and other measures in
order to isolate the concerned regimes ‘politically,
economically, militarily and culturally.?”° Other
contexts in which the UNGA has recommended
sanctions and/or the cessation of the sale and
supply of arms include the Korean War,?” the
Congolese civil war,?? Israeli aggression against
Iraq,”” and Israel’'s occupation of and aggression
against the Palestinian territories.”* Most of the
Assembly’s sanctions recommendations have
been made without the UNSC having imposed
mandatory sanctions. As such, the Assembly’s
recommendations have been for states to act
autonomously — insofar as that term is used to
mean without UNSC authorisation - in imposing
the recommended measures.?”

5. The Effectiveness of Sanctions, and
Unintended Consequences

There is a vast volume of literature on the
effectiveness of sanctions as a tool to promote
human rights, as well as to promote compliance
with other goals such as counter-terrorism and
non-proliferation. In general, research shows that
sanctions can in some circumstances influence
state behaviour, but that success is limited. One
oft-cited study of 174 sanctions regimes (unilateral/
autonomous as well as multilateral) from the First
World War through to 2000 found sanctions to

be ‘at least partially successful’ in 34 percent of
cases.”’® A more recent (2016) analysis focusing
only on multilateral sanctions found that sanctions
were more effective at ‘constraining’ a target
(depriving a target of access to resources needed

to engage in a proscribed activity) or ‘signalling’
(publicly asserting the target’s deviation from an
international norm) than they were at coercing

a change of behaviour. That study found that 27
percent of the sanctions episodes examined were
effective at ‘constraining’, 27 percent were effective
at ‘signalling’, and just 10 percent were effective at
coercing behavioural change.?”” Another study has
found that sanctions in some cases have a deterrent
effect, however the research on this is limited.?”®

There is a similarly vast volume of literature on
sanctions’ unintended consequences, including
in particular negative impacts on human rights.
In 1997, the Committee on Economic, Social and
Cultural Rights observed that sanctions ‘almost
always have a dramatic impact’ on economic, social
and cultural rights.?” In the 2016 study referred
to above, 94 percent of the sanctions episodes
analysed had unintended consequences. These
included increases in corruption and criminality
(58 percent of cases) and negative humanitarian
consequences (44 percent).?*° Since the 1990s

the humanitarian impacts of sanctions have

been somewhat alleviated by the shift from
comprehensive to targeted sanctions, however
research shows that even targeted sanctions can
negatively impact human rights in the targeted
state. This is so particularly in the case of ‘sectoral
sanctions’ — those targeting entire sections of
economic activity.?!

Nevertheless, few scholars dispute that sanctions
have a role to play, if only as a means for sanctioning
states to publicly promote international norms.?*
This is the ‘signalling’ effect referred to in the

2016 study discussed above — the authors of that
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study observed that ‘because the affirmation of an
international norm is embedded in the signalling
aspect of every episode, sanctions function as a
central mechanism for the strengthening and/or
negotiation of international norms’.?® In a similar
vein, the authors of the earlier study referred to
above conclude that if sanctions are found to have
been ineffective in bringing about policy change, it
‘does not mean it was a mistake to impose thenn,
but merely that ‘presidents and publics should not
count on sanctions alone to achieve the declared
objectives’.?%*

6.  The Effectiveness of UNGA
Recommendations for Sanctions:
Do States Comply?

It is difficult to assess the degree of state compliance
with UNGA sanctions recommendations, however
generally speaking, it may be observed that such
recommendations do not have a strong track
record. Examples of state compliance with UNGA
sanctions recommendations are relatively few,

and where incidents of compliance can be found,

it is difficult to assess the causal link between

the sanction imposed and the relevant UNGA
recommendation(s).

Following the UNGA's recommendation for

an arms embargo against Korea in the 1950s,

a US assessment found that 43 states had

given ‘generally satisfactory’ reports regarding
measures taken, and that the embargo had had
an ‘appreciable ... impact on the aggressors’.?
Conversely, the UNGA recommendations for
comprehensive sanctions against Portugal in the
1960s were not widely adhered to.2%

The UNGA’s recommendations for sanctions

in relation to South African apartheid in the

1960s through to the 1980s arguably had some
measure of success. For many years the UNGAs
recommendations had little impact, however in
the 1980s many states adopted policies in line with
those recommended by the UNGA. It is almost
impossible to assess the causal link between the
UNGA resolutions and the sanctions imposed,
however the UNGA has been credited for its role
in mobilising an international ‘campaign against
apartheid that eventually outflanked and defeated
the anti-sanctions opposition represented by
western nations’?’ That international campaign
drove the UNSC to impose a mandatory arms
embargo in 1977; and moreover, drove national

42

governments to impose their own sanctions (in

the 1980s) along the lines of those recommended
by the UNGA.?$ In other words, it cannot be said
that states sanctioned South Africa because of the
UNGA resolutions; but it can be said that the UNGA
recommendations helped mobilise (and give voice
to) the international campaign that eventually
forced them to do so.

Similar comments may be made regarding the
UNGA’s recommendations, since the 1980s, for
sanctions against Israel.?® Recent years have

seen a growing international campaign which
advocates for an international boycott of Israeli
products, divestment of investments in Israel,

and sanctions.”° The boycott is not supported by
western states, however many non-western states
have severed diplomatic relations with Israel, and
banned travel to/from Israel. Moreover, even in
western states, many companies and social, cultural
and sporting institutions practice some degree of
compliance with the recommendations of both the
UNGA and the ‘boycott, divestment and sanctions’
movement. As with the sanctions on South Africa
in the 1980s, these policies and practices cannot be
attributed to the UNGA, but the UNGA resolutions
play a role as part of a broader international
campaign.

7 UNGA Condemnation of Economic
Intervention, and Scope for Future
Sanctions Recommendations

In the 1960s and 1970s the UNGA passed a series of
thematic resolutions, including most significantly
the 1970 Friendly Relations Declaration,
denouncing economic intervention in the affairs

of states.?”! These resolutions all assert that ‘no
state may use ... economic, political, or any other
type of measures to coerce another State in order
to obtain from it the subordination of the exercise
of its sovereign rights’. Additionally, since 1991 the
UNGA has adopted resolutions titled ‘economic
measures as a means of political and economic
coercion against developing countries’;*? and since
1996 it has adopted resolutions on ‘human rights
and unilateral coercive measures’.?*® Both sets of
resolutions urge states to cease adopting unilateral
coercive measures that do not accord with
international law.

If the UNGA wishes to recommend sanctions in
the future, it would be advised to articulate the
consistency of the proposed measures with its past



resolutions condemning economic intervention in
states’ affairs, as well as with those calling for the
elimination of unilateral coercive measures not in
accordance with international law.

It is possible for the UNGA to recommend

sanctions consistently with its past condemnation
of intervention in states’ affairs. The UNGA's
resolutions on non-intervention in the 1960s

and 1970s for the most part apply specifically to
measures aimed at subordinating a state’s sovereign
rights.?* As discussed above, sanctions aimed at
encouraging a state to comply with its international
human rights obligations should not be regarded as
aimed at subordinating state sovereignty; thus, they
should not be regarded as those towards which the
UNGAs resolutions — according to a strict reading of
the text of those resolutions — have been directed.

The UNGA's resolutions on unilateral coercive
measures and human rights, and those on unilateral
economic measures and developing countries, urge
states only to cease adopting unilateral measures
that are not in accordance with international

law. These resolutions do also contain sweeping
statements that unilateral coercive measures

‘are contrary to international law, however when
read in light of the related reports of the UN High
Commissioner for Human Rights and the Special
Rapporteur on the negative impacts of unilateral
coercive measures, it is apparent that what is

being asserted by the UNGA is that unilateral
coercive measures are illegal if they: (a) negatively
impact human rights; (b) involve extraterritorial
application of domestic measures; or (c) fail to
respect established principles of due process.?>

Since 2017, the UN Special Rapporteur on the
negative impact of unilateral coercive measures

has been engaged in the development of a Draft
UNGA Declaration on Unilateral Coercive Measures
and the Rule of Law.>*° Among other things, the
draft text affirms that unilateral coercive measures
are illegal if they negatively impact human rights

in the targeted state, purport to apply extra-
territorially, or violate well-established legal
principles regarding due process. In the interest of
consistency, any future UNGA recommendations
for unilateral sanctions could stipulate that any
measures adopted by states pursuant to the UNGA’s
recommendation should comply with the principles
outlined in the Draft Declaration on Unilateral
Coercive Measures and the Rule of Law.
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H. RECOMMENDING
THE USE OF FORCE

1. Legal Basis for the UNGA to Recommend
the Use of Force

As discussed in section 1.A.1, article 11 of the

UN Charter empowers the UNGA to make
recommendations to states on matters of international
peace and security. The UNGA’s competence in
relation to the use of force is restricted by article
11(2), which provides that any question ‘on which
action is necessary shall be referred to the Security
Council’. As discussed above in section 1.A.3, ‘action’
has been interpreted to mean ‘coercive or enforcement
action’?” As also discussed in that section, there is
strong support for the proposition, including implicitly
by the ICJ, that to fall within the exclusive province
of the UNSC, ‘action’ must not only be coercive, but
also mandatory. In other words, if the UNGA believes
that binding enforcement measures are required, it
must refer the matter in question to the UNSC, but
if it takes the view that a mere recommendation for
enforcement action may suffice, there is nothing
preventing it recommending as such.?®

In its 1950 U4P Resolution, the UNGA interpreted
its powers as including the competence to
recommend the use of force. As discussed in section
1.C, above, that resolution provided that if the UNSC
failed to exercise its responsibilities, ‘in any case
where there appears to be a threat to the peace,
breach of the peace or act of aggression’, the UNGA
would ‘consider the matter immediately with a view to
making appropriate recommendations to members for
collective measures, including in the case of a breach
of the peace or act of aggression, the use of armed
force when necessary’.?*® That Resolution articulated
a procedure for the UNGA to meet in such situations,
as well as particular thresholds for UNGA action.
These are discussed in section 1.C, above. Suffice to
recall here that if a situation of sufficient gravity
were to arise in which the UNGA wished to
recommend the use of force, it could opt to explicitly
invoke the U4P Resolution and follow the procedure
(and satisfy itself of the thresholds) described therein,
or it could opt not to invoke the U4P Resolution and
instead rely upon its inherent, Charter-based powers.
The implications of the UNGA explicitly invoking the
U4P Resolution as a basis to recommend the use of
force, or alternatively recommending the use of force
without invoking U4P, have been discussed above.
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The UNGA is competent to make
recommendations to states
regarding the use of force. It may
do so in regular session or in special
session, with or without invoking the
U4P Resolution, and with or without
a referral of the matter in question
from the UNSC.

Although the UNGA may make
recommendations to states
regarding the use of force with

or without a referral from the
UNSC, and with or without the U4P
resolution being explicitly invoked,
in some circumstances a reference
to the U4P Resolution may serve a
political purpose.

The conventional view holds that
UNGA recommendations for the use
of force do not provide a legal basis
for the recommended measures, and
in particular, do not exonerate states
from their obligation under article
2(4) of the UN Charter prohibiting
the use of force. On this view,

while the UNGA may recommend

the use of force, states are only
legally entitled to act on such a
recommendation if the force is to be
used in support of the right to self-
defence, or with the consent of the
host state.

Scholars have advanced a

range of arguments in support

of the proposition that a UNGA
recommendation for the use of
force provides a legal basis for the
recommended conduct. These
approaches present a range of
possible interpretations available
to states wishing to make the case
for a more robust UNGA response to
the threat or occurrence of atrocity
crimes.

Irrespective of the legal effect of a
UNGA recommendation for the use
of force, a UNGA recommendation
may increase the political legitimacy
of an intervention aimed at averting
or halting the commission of atrocity
crimes.




2. UNGA Practice of Recommending
the Use of Force

Throughout its history, the UNGA has on a number
of occasions recommended the use of force. Some
of its recommendations have been made in the
context of peace-keeping operations, in which
case, the recommended use of force has been
premised on the consent of the host state. These
cases are discussed in section 2.1, below. Most of
the UNGA’s other recommendations for the use of
force have arisen in the context of collective self-
defence. In relation to South African aggression

in the 1980s, for example, the UNGA called upon
states to extend military assistance to front-line
states in order to enable them to defend their
sovereignty and territorial integrity.>°° In resolutions
on Southern Rhodesia, the UNGA asked states

to assist Botswana, Mozambique and Zambia

to ‘strengthen their defence capability in order

to safeguard effectively their sovereignty and
territorial integrity’.3*! In relation to Bosnia and
Herzegovina in 1994, the UNGA urged member
states to cooperate with Bosnia and Herzegovina
‘in exercise of its inherent right of self-defence’.3*
The UNGA’s recommendation to states in 1950 that
they ‘continue to assist’ the UN action in Korea is
also typically regarded as having been a request for
support for collective self-defence.?*

On occasions, the UNGA has recommended that
force be used in circumstances not justified either
by the context of a UN mandated peacekeeping
operation or collective self-defence. In relation

to South Africa in the 1980s, for example, the
UNGA called upon states to provide ‘all ... forms

of necessary assistance’ to the people of South
Africa and their national liberation movements;***
and it also called upon states to assist the South
West Africa People’s Organisation to ‘intensify

its struggle for the liberation of Namibia’?% In
relation to Southern Rhodesia, the UNGA called
upon the UK (the colonial authority) to ‘take all the
necessary measures, including in particular the use
of force, ... to put an end to the illicit racist minority
regime.’*° The requests for support for national
liberation movements were grounded broadly in
the legitimacy of struggles for independence,>”
and the requests to the UK in Southern Rhodesia
were based on the responsibilities of the UK as

the administering power.>*® Both these legal bases
were disputed, however, and the UNGA did not in
any case explicitly stipulate the legal basis for its
recommendations. As discussed above in relation

to UNGA sanctions recommendations (section
2.G4), the UNGAs silence as to the legality of

the recommended conduct might be interpreted
as affirming the UNGA’s understanding that its
resolutions are recommendatory only, and that it
is up to states to determine whether they may act
on the recommendation; or alternatively, it may
be interpreted as suggesting an assumption on
the part of the UNGA that its recommendations
provide the necessary cover for states wishing to act
accordingly.

With the exception of the UNGA’s engagement in
establishing and/or strengthening peacekeeping
operations (discussed in section 2.1, below), the
UNGA has never invoked the U4P Resolution as a
basis for a recommendation to use force.

3. The Utility of a UNGA
Recommendation for the use of Force:
Legal and Political Effects

Some scholars and governments have argued that
states have a legal right to use military force to avert
or halt the commission of atrocity crimes — the
so-called right of ‘humanitarian intervention’ —
however the prevailing view is that this argument
is not well supported by international law.?* As
such, if it is to be argued that states may act on a
UNGA recommendation to use force to avert or

halt the commission of atrocity crimes, it must be
shown that such a recommendation has the effect
of exonerating states from their obligation under
article 2(4) of the UN Charter to refrain from the use
of force.

The conventional view is that UNGA resolutions
do not exonerate states from their existing

legal obligations. On this view, the UNGA’s
recommendatory powers must be understood in
the framework of the other provisions in the UN
Charter, including in particular article 2(4). The
UN Charter permits force to be used with UNSC
authorisation or in self-defence, or otherwise

with the consent of the host state, but provides no
exception for force recommended by the UNGA.
Accordingly, while the UNGA may recommend the
use of force, it cannot authorise it. In other words,
the UNGA can only expect states to act on a use of
force recommendation if the recommendation calls
for force to be used in support of the right to self-
defence, or with the consent of the host state.?'°

Other arguments regarding the legal effect of a
UNGA recommendation for the use of force are
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available, albeit controversial. Some scholars

have made arguments based on the ‘authoritative
influence’ of the U4P Resolution, describing the
resolution as ‘quasi-constitutional’, and as a ‘step
in the evolution of the law of the United Nations’.3"
It has been asserted that: the U4P Resolution

was clearly designed to enable collective action

to be taken through the UNGA when the UNSC
failed; that this necessarily implied a competence
on the part of the UNGA not only to recommend
that enforcement measures be taken, but also to
‘decide ... [that such measures] may be taken’; that
the UNGA was competent to interpret the Charter
in this way; and that this ‘effectively amounts to ...
[an] exception to the central principle in article 2(4)
[prohibiting the use of force].?

Other scholars have argued that article 2(4) only
prohibits ‘unilateral action beyond the [UN]
Organisatior’, and as such, leaves scope for
military action recommended by the UNGA.3® It

is argued that in certain circumstances, a UNGA
recommendation for the use of force may effectively
render the recommended action compatible with
article 2(4) by rendering it an ‘effective collective
measure’ within the meaning of article 1(1) of

the UN Charter - or, put otherwise, placing the
recommended action ‘within the collective security
framework’?* Such an approach has been used,
for example, to support an assertion that where

the UNSC is unable to respond to atrocity crimes,
the UNGA - in lieu of a paralysed UNSC — may
serve as the ‘legitimate [authorising] authority’ for
‘limited force [such as the enforcement of non-fly
zones or humanitarian safe-havens] for genuinely
humanitarian purposes’.?s

Finally, some scholars assert that the UNGA may
delegate to member states its ‘authority to act

on behalf of the UN Organisation’?* It is argued
that provided there is an effective delegation of
authority (the power delegated must be within the
powers of the delegator, and the delegation must be
explicit), member states acting pursuant to such a
recommendation would then be ‘subsumed within
the authority of the UN Organisation’, and as such
would not be subject to article 2(4) — which applies
only to member states.?”
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These approaches are best regarded as presenting a
range of possible interpretations, available to states
wishing to make the legal case for a more robust
role for the UNGA in recommending/authorising
the use of force, rather than as necessarily reflecting
the current state of international law.

Regardless of the competence of the UNGA to
authorise (not just recommend) the use of force, it is
in any case possible that a UNGA recommendation
for the use of force may confer political legitimacy
on an intervention aimed at averting or halting

the commission of atrocity crimes. Such was the
view of the Canadian-sponsored International
Commission on Intervention and State Sovereignty
in its 2001 ‘Responsibility to Protect’ report, which
stated that ‘while the Assembly lacks the power

to direct that action be taken, a decision by the
General Assembly in favour of action, if supported
by an overwhelming majority of member states,
would provide a high degree of legitimacy for an
intervention which subsequently took place’?'® The
issue of the UNGA's competence to confer political
legitimacy on otherwise unlawful operations is

not the focus of this guidance document, however
it is worth noting that there are occasions in

recent history where member states opted to
circumvent the UNSC - Kosovo in 1999 and US-led
interventions in Syria in 2017 and 2018, among
others — where a UNGA recommendation for the use
of force could have conferred additional legitimacy
on interventions that were widely regarded as
unlawful. There are different views on whether
recognising so-called ‘humanitarian interventions’
as unlawful but legitimate promotes or undermines
respect for the international rules-based order,?”
but at the very least, a UNGA recommendation for
intervention could in these instances have avoided
—and could in the future avoid — the situation of the
UN being circumvented altogether.



I. PEACEKEEPING

1. Legal Basis for the UNGA to Engage
in Peacekeeping

The UNGA’s authority to establish and/or modify
the mandates of peacekeeping operations may

be regarded as encompassed within either the
power provided by article 22 of the UN Charter to
create subsidiary bodies it deems necessary for the
performance of its functions (discussed in section
1.A.2, above), or by its broad powers provided

by articles 10-14 to provide recommendations

to states, including on matters of international
peace and security. Additionally, the UNGAs
power to establish and/or modify the mandates

of peacekeeping operations may be regarded as
implied by the organisational responsibility of the
UN for the maintenance of international peace and
security.’?°

The UNGA’s competence to establish consensual
peacekeeping operations was explicitly affirmed
by the ICJ in Certain Expenses. The Court in that
case considered the UNGA's establishment of the
UN Emergency Force (UNEF) for the Suez in 1956,
and its modification of the mandate of the UN
Operation in Congo (UNOC) in 1960, and affirmed
that article 11(2) of the UN Charter ‘empowers the
General Assembly, by means of recommendations
to States or to the Security Council, or to both, to
organise peacekeeping operations, at the request,
or with the consent, of the States concerned’.?*
The Court said that neither UNEF nor UNOC were
‘enforcement actions within the compass of Chapter
VII of the UN Charter’, and that as such, the UNGA’s
engagement in their establishment/modification
was not precluded by the stipulation in article
11(2) of the UN Charter that the UNGA should refer
any question ‘on which action is necessary’ to the
UNSC.*?? In relation to UNOC in particular, the
Court noted that the operations did not constitute
‘action’ within the meaning of article 11 of the UN
Charter because UNOC ‘was not authorised to take
military action against any State’’* In stating as
such, the Court seemingly left open the possibility
of the UNGA mandating peacekeeping operations
authorised to use force against non-state armed
groups, provided such mandate was provided with
the consent of the host state.’*

KEY POINTS:

Pursuant to its power to establish
subsidiary bodies, and its
general recommendary powers
described by the UN Charter, the
UNGA is competent to establish
peacekeeping operations at the
request or with the consent of the
host state.

On a number of occasions

in its early years, the UNGA
established peacekeeping
operations and strengthened
the mandates of operations
established by the UNSC. In all
cases, the UNGA’s intervention
followed a referral of the matter
to the UNGA by the UNSC.

The UNGA remains competent
to establish peacekeeping
operations, however since the
1960s all such operations have
been established by the UNSC.
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Despite the UNGA's authority to establish
peacekeeping operations having been recognised
as deriving from its Charter-based powers, in
practice whenever the UNGA has intervened

to either establish or modify the mandates of
peacekeeping missions, such intervention has
followed a referral of the matter to the UNGA by
the UNSC. Such referral has been achieved either
implicitly, by the UNSC removing a matter from its
agenda, or explicitly, by a UNSC resolution formally
invoking the U4P Resolution or using the language
of the U4P Resolution (failure of the UNSC to

fulfil its responsibility for international peace and
security).>?

2. UNGA Practice of Engagement
in Peacekeeping

On several occasions in its early years, when the
UNSC was paralysed by lack of unanimity amongst
the P5, the UNGA intervened to either establish
peacekeeping or military observer missions, or

to reinforce the mandate of a mission already
established by the UNSC. Missions established by
the UNGA include the UN Special Commission on
the Balkans (UNSCOB) (1947), established to help
settle disputes between Greece and its northern
neighbours;*?¢ and the UNEF (1956), established

to secure the cessation of hostilities over the Suez
Canal.*”” UNSCOB was established by the UNGA
after the UNSC passed a resolution removing the
situation in Greece from its agenda; UNEF was
established following referral of the Suez crisis from
the UNSC to the UNGA.??® Peacekeeping operations
that were established by the UNSC, but in which the
UNGA later played a role, include the UN Observer
Group in Lebanon (UNOGIL) (1958) and UNOC
(1960). Both were referred to the UNGA by the
UNSGC, subsequent to their establishment. In the
case of UNOGIL, the UNGA provided the mission
with an additional task,** and in the case of UNOC,
the UNGA requested the UNSG to ‘continue to take
vigorous action’ in accordance with the original
UNSC resolution.*® All these operations were
premised on the principle of consent.

Another mission established under the overall
authority of the UNGA was the UN Temporary
Executive Authority (UNTEA) in West New
Guinea in 1962, and the associated UN Security
Force (UNSF). UNTEA and UNSF were provided
for in an agreement between Indonesia and

the Netherlands, which requested the UN to
facilitate the transfer of West Irian from Dutch to
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Indonesian rule by establishing an interim UN
administration, ‘with full authority ... to administer
the territory’. The Agreement tasked the UNSG to
appoint a head of UNTEA, and to provide security
forces.?®' The UNGA approved the Agreement
between Indonesia and the Netherlands, and
authorised the UNSG ‘to carry out the tasks
entrusted to him in the Agreement’.3? The legal
basis for the vesting of administrative control in
the UNSG was not explicitly stated, but nor was

it disputed. The relevant UNGA resolution was
passed without dissent. The UNSG described

the arrangement as an ‘epoch-making precedent’,
and a ‘step in the gradual evolution of the United
Nations as an increasingly effective instrument
for carrying out policies agreed upon between
member governments for the peaceful resolution
of their differences’.?** Thus, UNTEA serves as a
precedent for the UNGA to authorise the UNSG

to assume direct and exclusive authority for the
administration of territory, at the request or with
the consent of the territorial state, in a scenario akin
to the establishment by the UNSC of the interim
administrations in Kosovo (UNMIK) and East
Timor (UNTAET) in 1999.

Since the 1960s, all peacekeeping missions have
been established by the UNSC. Mention may also
be made, however, of the UN Special Mission to
Afghanistan (UNSMA), which was established by
the UNSG in 1993 at the request of the UNGA.3*
UNSMA was a political mission, but when the
UNGA subsequently tasked it with facilitating a
ceasefire and endorsed the intention of the UNSG
to give it a ‘peacemaking’ role,** it began to look
increasingly like a peacekeeping operation — and
indeed it was duly replaced by the UNSC-mandated
UN Assistance Mission in Afghanistan. Similarly to
the other missions in which the UNGA has engaged,
UNSMA was premised on the principle of consent.



J. REJECTING THE
CREDENTIALS OF THE
REPRESENTATIVE(S)
OF A MEMBER STATE

Article 5 of the UN Charter provides that if the
UNSC has taken ‘preventive or enforcement action’
against a UN member state, the UNGA may ‘upon
the recommendation of the Security Council’
suspend that state ‘from the rights and privileges
of membership’. Article 6 provides further that the
UNGA may, again ‘upon the recommendation of
the Security Council’, expel a member state that has
‘persistently violated’ the principles of the Charter.
The ICJ has ruled that the UNGA is not competent
to make decisions regarding the admission of states
to the UN without a UNSC recommendation, and
scholars have interpreted this as applying also

to the UNGA's competence to suspend or expel
members from the UN.33

While the UNGA’s competence to make decisions
regarding the suspension or expulsion of
members is contingent upon a recommendation
from the UNSC, the UNGA may autonomously
make decisions regarding the credentials of the
representatives of member states. The approval
of credentials is typically a procedural exercise,
however the UNGA has on occasions declined to
approve the credentials of the representatives of a
state it regards as illegitimate, and/or as responsible
for large-scale human rights violations.

1 The Credentials Process, and the Legality
of the UNGA Using it as a Political Tool

The issuance of credentials is provided for in the
UNGA's Rules of Procedure. Rule 27 states that
the credentials of representatives and the names
of members of a delegation ‘shall be submitted

to the Secretary-General if possible not less than
one week before the opening of the session’, and
that they ‘shall be issued either by the Head of
State or Government or by the Minister for Foreign
Affairs’.3¥ The UNGA’s Credentials Committee
verifies that the requirements described in Rule
27 have been satisfied (that is, that the credentials
have in fact been issued by the Head of State or
Government or the Minister for Foreign Affairs,
and have been submitted to the UNSG in time),

KEY POINTS:

The UNGA is competent to suspend
or expel a state from the UN, but
only following a recommendation
from the UNSC.

The UNGA may autonomously
decide to accept or reject the
credentials of a member state’s
representative(s). The approval/
rejection of credentials is typically
a procedural exercise, with the
UNGA accepting the credentials of
a member state’s representative(s)
provided the administrative
requirements outlined in the
UNGA’s procedural rules have been
satisfied.

In the event of competing
authorities both claiming to
represent a member state,

the UNGA's decision regarding
credentials is to be made ‘in light of
the Purposes and Principles of the
Charter and the circumstances of
each case’.

Some scholars assert that the
UNGA’s authority to accept/

reject credentials encompasses

an authority to enquire into

the ‘representativeness’ of the
delegate(s), even in the absence of
competing claimants. In practice
the UNGA has on occasions
declined to approve the credentials
of a regime’s representatives, on
the basis of a regime’s illegitimacy
and/or human rights record.

In particular circumstances, a
decision by the UNGA to reject the
credentials of a member state’s
representative(s) on human rights
grounds could arguably be justified
as a countermeasure.

In situations in which an incumbent
regime is allegedly responsible for
atrocity crimes, a rejection by the
UNGA of a regime’s credentials,

or deferral of a credentials
decision, could serve as a powerful
expression of international
condemnation with significant
political ramifications for the state
concerned.
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and on that basis makes a recommendation to the
UNGA. The UNGA may then approve or reject the
recommended credentials, or defer the decision.
The UNGA’s procedural rules do not articulate any
further criteria to guide the UNGA'’s credentials
decisions. In the event that two or more competing
authorities claim at once to represent a member
state, the question — according to UNGA Resolution
396(V) (1950) —is to be decided ‘in light of the
Purposes and Principles of the Charter and the
circumstances of each case’.

The extent to which the UNGA may use the
credentials process to protest against an allegedly
illegitimate regime is contested. The traditional
view holds that because rejecting credentials

has essentially the same effect as suspending a
state from the UN, which under article 5 of the
UN Charter requires a UNSC recommendation,

a decision by the UNGA to reject the credentials
of a member state’s representative(s) for any
reason other than that they do not satisfy the
requirements outlined in the UNGA’s procedural
rules would be contrary to the UN Charter. Such
was the view expressed by the UN Legal Counsel
in a memorandum to the UNGA in 1970, which
described the credentials process as a ‘procedural
matter limited to ascertaining that the requirements
of Rule 27 have been satisfied’.3*

Conversely, some scholars assert that the act of
rejecting the credentials of a state’s representative
should not be equated with the suspension of
that state from the UN, and that the UNGA’s
authority with regards to the credentials process
encompasses an authority to make a substantive
inquiry into the ‘representativeness’ of the
proposed delegate(s). Such substantive enquiry, it
is asserted, should be made ‘in light of the purposes
and principles of the Charter’, as envisaged by
Resolution 396(V) — regardless of whether there
are competing authorities claiming to represent
the state, or only one.?*® Albeit contrary to the
1970 opinion of the UN Legal Counsel, this view

is arguably supported by the UNGA's practice,
discussed below, including its suspension of
South Africa in 19743 and its limited use of the
credentials process through the 1990s to support
democratisation.

Some scholars have also asserted that the rejection
of the credentials of a state’s representative,
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even with the effect of suspending the state

from the UNGA, may legally be justified as a
countermeasure. The ILC’s Draft Articles on the
Responsibility of International Organisations
provide that the ‘wrongfulness of an act of an
international organisation not in conformity

with an international obligation’ is precluded

if the act constitutes a countermeasure.>*' The
Draft Articles state further that countermeasures
may only be taken if ‘no appropriate means are
available for otherwise inducing compliance with
the obligations of the responsible state’.?*? It would
thus appear that an international organisation
may take countermeasures against a member state
responsible for an internationally wrongful act,
such as violations of international human rights

or humanitarian law, provided that the sanctions
stipulated by the rules of the organisation have
proved inappropriate or ineffective.?** Accordingly,
if the UNGA were to effectively suspend a state
from participation in the UN, this could arguably
be justifiable as a countermeasure if it could be
established that it was not possible to employ the
sanctions provided for by the UN Charter — that is,
suspension of a state on the recommendation of the
UNSC.3#

In a 2008 opinion on the feasibility of challenging
the credentials of Myanmar’s ruling military junta,
nine eminent legal scholars interpreted the UNGAs
practice as affirming that although the UNGA
typically accepts credentials without question,
‘where a situation arises from internal or external
repression ... the Credentials Committee may
consider other factors such as the legitimacy of the
entity issuing the credentials, the means by which
it achieved and retains power, and its human rights
record’?* In relation to Myanmar, the opinion
concluded that it was ‘open to the Credentials
Committee to recommend to the [UNGA] that the
credentials issued by the [military junta] should be
rejected’, on the basis of — among other things — the
junta’s consistent violation of the ‘fundamental
principles and peremptory norms of international
human rights law’ and ‘blatant disregard for the
Purposes and Principles of the UN Charter’.31



2. UNGA Practice of Issuing
and Rejecting Credentials

While the issuance of credentials is typically a
procedural matter, on occasions, the credentials
process has prompted the UNGA to enquire into
the legitimacy of governmental authorities. Most
often, the issue has arisen in situations in which
competing authorities have issued documents
accrediting delegations to the UN, and the UNGA
has then been called upon to decide which authority
is entitled to issue documents of accreditation

on behalf of the state. The situations in China
(1950s-60s), the Congo (1960s), Yemen (1962) and
Kampuchea (1970s-80s) provide examples.>¥’ In
all cases, the UNGA rejected the credentials of

one of the claimant representatives, but did not
make a decision that resulted in the member state
itself being precluded from participation in the
UNGA. In the 1950s the UNGA declined to accept
the credentials of the Hungarian delegates, in the
absence of any rival claimants, however continued
to allow the participation of the rejected delegates
(provisionally) in the UNGA.>*¢ Between 1982 and
1989 some member states advocated for the UNGA
to reject the credentials of Israel’s delegation on the
basis that Israel had, among other things, violated
principles of international law and refused to abide
by UNGA and UNSC resolutions, however these
efforts were unsuccessful.** The only state that
has been effectively excluded from the UN by way
of a UNGA decision to reject the credentials of its
representatives is South Africa. In the context of
international condemnation of apartheid in the
1960s and 1970s, a series of attempts were made

to have the UNSC recommend South Africa’s
expulsion from the UN, pursuant to article 5 of the
UN Charter. The attempts were unsuccessful, and
in 1974 the UNGA passed a resolution approving the
rejection of South Africa’s credentials.?® The UNGA
President subsequently ruled that the rejection
had the effect of precluding South Africa from
participating in the work of the UN.3%

There is also limited practice from the 1990s of

the UNGA using the accreditation process to
support democratic governments, even those

that ‘possess few, if any, of the attributes of
government’, and to discredit the representatives
of incumbent regimes.*? In the cases of Liberia
(1990-1996), Haiti (1992) and Sierra Leone (1997),
the UNGA recognised the credentials of deposed
democratically-elected governments, despite those
governments wielding no effective control. In

other cases the UNGA's Credentials Committee has
deferred its decision on credentials, with the effect
either that the incumbent delegation continues

to provisionally occupy the member state’s seat,
or that the seat remains unoccupied, pending

a final decision. This latter approach allowed

the representatives of Afghanistan’s Rabbani
government to continue to represent Afghanistan
in the UNGA in 1996-1999 despite the Taliban’s
effective control; and allowed Cambodia’s seat to
remain unoccupied in 1997-1998 following Hun
Sen’s coup.’

There is, equally, practice of the UNGA not using
the credentials process to support a democratically
elected government, in favour of an incumbent
regime. In September 2008, for example,
candidates elected to parliament in Myanmar’s 19990
democratic election wrote to the UNSG, requesting
that their own representatives be appointed to
represent ‘the legitimate, democratically elected
members of parliament in all organs of the United
Nations’, in place of the ruling military regime.?>*
The request was rejected on the basis that it did

not comply with the requirement in the UNGAs
Rules of Procedure, that credentials be issued
‘either by the Head of State or Government or by
the Minister for Foreign Affairs’.>* The UNGA thus
accepted the credentials of Myanmar’s military
junta.®* The following day, the UNGA passed a
resolution condemning Myanmar for its violations
of international human rights and humanitarian
law, and for the ‘absence of effective and genuine
participation of the representatives of the National
League for Democracy’.*” Seemingly, the UNGA did
not on that occasion regard the credentials process
as a tool through which to take action in relation to
the poor human rights record, or the illegitimacy, of
an undemocratic regime.

51



PART 2: WAYS IN WHICH THE GENERAL ASSEMBLY CAN ACT UPON ITS POWERS

3. The Utility of Rejecting Credentials
as a Political Tool

A rejection of a regime’s credentials, or a deferral

of a decision on credentials, amounts to a powerful
statement regarding the legitimacy of the regime in
question. As observed in the legal opinion referred
to above on the Myanmar credentials challenge,
while UNGA decisions to reject the credentials of
undemocratic regimes have never ‘in themselves
operate[d] to change the internal political situation’,
they have been significant in ‘marking the
international illegitimacy of the questioned regime’
and ‘add to the pressure to remedy the situation’.3s
One study cites the ‘symbolic damage to a regime’
flowing from a loss of credentials as follows:

The international community will likely take
steps to isolate the regime. International
organisations may withhold financial
assistance. The loss of accreditation may result
in the loss of jurisdictional immunities and the
right to sue in the name of the member state

in domestic as well as international tribunals.
Other states can freeze assets of the member
state abroad and provide assistance to the
opponents of the regime. The momentum
generated by delegitimating a government may
prompt the Security Council and individual
member states to impose sanctions. Regional
organisations may take actions pursuant

to the General Assembly vote. In sum,
disaccreditation is powerful medicine.?®

The author of this study cautions, however, that
‘using the credentials process merely as a tool to
punish non-democratic governments would not be
constructive’, and that the credentials process should
only be used as a tool to promote democracy ‘where
the granting or denial of credentials is likely to effect
a transition to democratic government’.**° Other
cautions flagged with regards to using the credentials
process as a political tool include the possibility

that it may convey an ‘unwanted impression that

all governments whose credentials are accepted are
considered legitimate’, and moreover that it may
‘introduce a “fault line” between democratic and
non-democratic UN members’*! In sum, in the area
of atrocity prevention and response the credentials
process is one tool legally available to the UNGA, but
its application is likely to be extremely limited and
cautiously applied.
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to Balukhali refugee camp, Bangladesh,

CONCLUDING
COMMENT:

STATE
RESPONSIBILITY
TO PREVENT AND
RESPOND TO
ATROCITY CRIMES



In the introduction to this guidance
document, it was noted that the document aims

to provide guidance regarding what international
law allows the UNGA to do, rather than what

either the UN as an organisation, or member states
individually, may be legally obliged to do. That
said, it must be acknowledged by way of conclusion
that member states individually and the UN as an
organisation have legal responsibilities to prevent
and respond to atrocity crimes. Article 55 of the UN
Charter states that the UN shall promote universal
respect for, and observance of, human rights and
fundamental freedoms. Article 56 stipulates that
all member states ‘pledge themselves to take

joint and separate action in cooperation with the
Organisation for the achievement of the purposes
set forth in Article 55°. In 2005, the UNGA affirmed
that ‘the international community, through the
United Nations, ... has the responsibility to use
appropriate diplomatic, humanitarian and other
peaceful means, ... to help protect populations

from genocide, war crimes, ethnic cleansing and
crimes against humanity’.3> And perhaps most
substantively, states parties to the Genocide
Convention have undertaken to ‘prevent and
punish’ genocide.?* The ICJ has said that this
obligation requires states to ‘employ all means
reasonably available to them, so as to prevent
genocide so far as possible’, and that responsibility
may be incurred ‘if the State manifestly failed to
take all measures to prevent genocide which were
within its power, and which might have contributed
to preventing the genocide.” The ICJ has said
further that it is ‘irrelevant whether the State whose
responsibility is in issue claims, ... that even if it had
employed all means reasonably at its disposal, they
would not have sufficed to prevent the commission
of genocide’, because ‘the possibility remains that
the combined efforts of states, ... might have achieved
the result — averting the commission of genocide —
which the efforts of only one State were insufficient to
produce’®**

This guidance document does not focus only

on genocide, however this ruling of the ICJ
nevertheless serves to affirm one of the central
themes of this document: the importance of states
using all tools at their disposal, collaboratively,
to achieve results that could not be achieved by
any state acting alone. It is not likely that any of
the tools described in this document would, used
in isolation, be instrumental in preventing or
immediately halting the commission of atrocity
crimes. However, used in conjunction with each

other, as well as in conjunction with other strategies
employed individually by member states, the
combined effect of a range of different measures
may just create sufficient pressure to achieve the
desired result — averting or halting the commission
of atrocity crimes.

As is evident through the various sections of

this guidance document, the provisions of the

UN Charter describing the powers of the UNGA
can be interpreted in different ways. They can

be interpreted in a manner that preferences the
UNSC'’s primacy in the field of international peace
and security, as described in article 24(1) of the
Charter, or they can be interpreted in a manner
that preferences the achievement of the purposes
and principles of the UN as described in article

1 of the Charter. Those purposes and principles
are, inter alia, to maintain international peace

and security, achieve international cooperation

in solving humanitarian problems, promote and
encourage respect for human rights, and ‘be a
centre for harmonising the actions of nations in the
attainment of these common ends’. It is a political
reality that in some cases, there is a collective lack
of political will to utilise the primary organs of the
UN to promote these purposes and principles. But
recent debates in the UNGA and the UNSC affirm
that there are also many cases in which political
will does exist, and is shared by many concerned
member states. This guidance document seeks to
raise awareness regarding the tools available to

the UNGA in such situations. Not all of the tools
described are well-known, many are under-utilised,
and some are controversial. But in situations in
which the UNSC is indisputably failing to respond
to credible reports of atrocity crimes, it is incumbent
upon concerned states to at the very least consider
and explore — boldly, creatively and proactively

— the limits of what international law allows the
UNGA to do. This guidance document has been
developed in the hope that it will inspire and assist
member states to do so.
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